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The Regulation of Islamic Finance in the UK: A call for
change
Khalifa H. K. Alkhalifa*

ABSTRACT

For decades, the UK has been the leading nation in the Western world when it comes to
Islamic finance. Despite this fact, the Islamic banking industry within the UK is still far
behind conventional finance in terms of growth and development. This article argues that a
major obstacle in the path of this industry’s growth is the regulatory framework which it is
currently subject to. As it stands, Islamic banking is regulated by the Financial Conduct
Authority and the Prudential Regulation Authority in the same way as its conventional
counterpart. This represents an obstacle for the growth of the industry since it subjects Islamic
finance to rules created with only conventional banking in mind. This article posits that the
current regulatory framework should change so that it accounts for the unique features of
Islamic banking. Chapter 1 of this article contextualises the debate by describing the operation
of Islamic banking before going on to highlight how the risks involved in this type of banking
differ from those inherent in conventional banking. Chapter 2 builds on this analysis by
examining the interplay between Islamic banking and two regulated aspects of banking: capital
adequacy ratios (‘CARs’) and guaranteed deposits. Chapter 3 concludes the discussion by
pointing out a number of issues which could undermine the adoption of a more industry-specific
approach by the UK regulators and offers starting points from which these issues could be
resolved.

LLM (LSE) ‘21. LLB (SOAS) ‘20. The author is deeply grateful to Professor Jo
Braithwaite for her guidance whilst supervising this work. The author further extends his
gratitude to the LSE Law Review Editorial Team for their helpful feedback.
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INTRODUCTION
Having only begun in the 1970s, Islamic finance is still a relatively new
industry compared to the longstanding history of conventional finance. Despite
that, the Islamic finance industry has grown considerably and continues to be on
an upwards trajectory. By 2019, it had amassed $2.4 trillion in assets,1 which
represents an 11% increase from the year prior and a 33% increase from 2015.
Noteworthy is the fact that banking assets represent the largest share of assets at
72.4%.2
A common misconception is that Islamic finance is only prevalent in
Muslim-majority countries. On the contrary, Islamic finance not only exists in
Western countries, but it also represents an ever-growing part of these
countries’ financial markets.3 This is especially so in the UK. An explanation for
the growth of Islamic finance in the UK includes the fact that it is a way to
diversify the financial markets and gain access to capital held by potential
customers (especially devout Muslims) who are hesitant to make use of
conventional banking.4 For these reasons and more, the Islamic finance market
in the UK has grown to make it ‘the pre-eminent centre for Islamic finance’
outside the Muslim world.5
The financial industry in the UK is regulated by two bodies: the Financial
Conduct Authority (FCA) and the Prudential Regulatory Authority (PRA).6 The
FCA’s responsibilities include promoting effective competition and conduct of
business regulation while the PRA is responsible for ensuring ‘the safety and
Andrew Hauser, ‘Why Islamic finance has an important role to play in supporting the
recovery from Covid – and how the Bank of England’s new Alternative Liquidity Facility
can
help’
(Bank
of
England
Speech,
2
December
2020)
2
<https://www.bankofengland.co.uk/-/media/boe/files/speech/2020/why-islamicfinance-has-an-important-role-to-play-in-supporting-the-recovery-from-covid.pdf>
accessed 1 July 2021.
2 ibid.
3 Arshadur Rahman, ‘Islamic banks and central banking’ (2017) Q3 Bank of England
Quarterly Bulletin 155, 156.
4 Abdul Karim Aldohni, The Legal and Regulatory Aspects of Islamic Banking: A Comparative
Look at the United Kingdom and Malaysia (Routledge 2013) 153.
5 Hauser (n 1).
6 Though they are two separate bodies, this article uses ‘UK regulators’ as a shorthand.
1
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soundness of the financial system’.7 Regarding Islamic finance, the UK
regulators have understandably never attempted to supervise the Shariah
compliance of the products offered by Islamic financial institutions, as this is a
socially sensitive issue best dealt with by more capable bodies, such as the
Shariah Supervisory Boards (‘SSBs’) typically employed by Islamic banks.8
Beyond that, the general policy of the UK regulators when it comes to
regulating Islamic finance has been (and continues to be) ‘no obstacles, no
special favours’.9 The rationale for this approach is ‘to ensure a level playing
field for Islamic finance products and conventional instruments’.10 While such a
seemingly non-discriminatory approach appears fair and justifiable on paper, a
deeper examination of the operation of Islamic finance calls this approach into
question.
Given the UK’s current approach to regulating Islamic finance, this article
argues that, because of how different Islamic finance is from conventional
finance, a new approach to the regulation of Islamic finance which accounts for
these differences is needed in the UK. It argues so on the basis that this would
be fairer and better commercially for Islamic financial institutions and the
Islamic finance industry as a whole. For the purposes of this article, a ‘fair’
regulatory framework is one which accounts for the specific features of the
entities and activities it seeks to regulate. Though fairness entails more than this,
the goal of narrowing its definition in such a manner is to directly address the
fact that Islamic finance is currently at a disadvantage because it is constrained
by regulation tailored to conventional finance.
In addition to being fairer, such an approach would also be better for the
industry commercially, since, as will be elucidated throughout the article, it
would diminish the impact of the current constraints on Islamic finance and
Jonathan Ercanbrack, The Transformation of Islamic Law in Global Financial Markets
(Cambridge University Press 2015) 188.
8 Ercanbrack (n 7) 203.
9 Michael Ainley and others, ‘Islamic Finance in the UK: Regulation and Challenges’
(Financial
Services
Authority
(FSA),
November
2007),
11
<https://www.isfin.net/sites/isfin.com/files/islamic_finance_in_the_uk.pdf> accessed
18 June 2021.
10 John Dewar and Munib Hussain, ‘United Kingdom’ in John Dewar (ed) ‘Islamic
Finance & Markets 2020’ (Lexology Getting the Deal Through, September 2019), 30
<https://www.milbank.com/images/content/1/2/v3/122311/edition-800-chapter-22191015144948908-islamic-finance-markets-2.pdf> accessed 23 July 2021.
7
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allow it to be more aligned with the theoretical model of Islamic finance which,
in turn, will allow this industry to expand. Though finance entails much more
than merely banking, this article focuses on Islamic banking and, more
specifically, retail Islamic savings accounts, as these are the banking assets
referred to the most in the literature consulted for this article. The reason for
this is that, as mentioned above, banking represents the largest share of the
Islamic finance industry in terms of assets.
Chapter 1 of this article begins by providing the context necessary to
understand how Islamic banking operates as well as analysing how this is
different from conventional banking in terms of risks. Next, Chapter 2 makes
use of two case studies to advance the overall argument by analysing the
interplay between Islamic banking and two regulated aspects of banking: capital
adequacy ratios (CARs) and guaranteed deposits. Then, Chapter 3 discusses and
provides starting points from which to resolve various issues which one could
argue would undermine the ability of the UK regulators to adopt a more
industry-specific approach to regulating Islamic banking.
CHAPTER 1: THE OPERATION AND RISKS OF ISLAMIC
BANKING
Before discussing the main subject of this chapter, it is important to
understand why Islamic finance exists in the first place. In short, it came about
because many of the instruments used in conventional financing have been
deemed to contravene certain restrictions set by the Shariah. In particular, riba
and gharar have long been recognised as the ‘main prohibitory rules which are
unanimously acknowledged’.11 Though the precise definition of both of these
concepts could be the subject of a separate article, in a general sense, riba refers
to ‘unlawful advantage by way of excess’ and gharar refers to excessive
‘uncertainty, risk and speculation’.12 Many of the instruments commonly used in
financial markets violate the Shariah’s prohibition of riba and gharar. For
instance, interest payments violate the riba prohibition while insurance and
guarantees violate the gharar prohibition.
Nabil A Saleh, Unlawful Gain and Legitimate Profit in Islamic Law: Riba, Gharar and Islamic
Banking (1st edn, Cambridge University Press 1986) 3.
12 ibid.
11
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Given how central these instruments are to modern finance, it seems harsh
that Islamic law prohibits their use. However, these restrictions have been put in
place for several reasons. Principally, the activities which violate these
prohibitions contradict an important maxim in the Shariah: ‘liability justifies
utility’.13 In other words, according to Islamic law, tools like interest allow
parties to earn money without putting in a justifiable amount of effort.14
Nonetheless, the prohibition of riba and gharar have ‘long been alleged to be the
major impediment to the evolution of Islamic jurisprudence in line with the
requirements of modern life’.15 The development of Islamic finance represents
an attempt by Muslim jurists to balance living life according to the Shariah and
meeting the demands of modernity.
Despite the imposition of the restrictions on riba and gharar, Islamic law is
not against engaging in economic activity and profit-seeking at all; on the
contrary, it favours these activities.16 These restrictions are only in place to
ensure that such activities are done in a way that is in line with the spirit of the
Shariah which calls for trust and mutual cooperation.17 To that end, Muslim
jurists and scholars throughout the centuries have laboured to find a way to
align economic activities with the Shariah. The result of these efforts is the
creation of a plethora of financial contracts which shape the operation of
modern-day Islamic finance.
This chapter will begin by elaborating on the Shariah-compliant financial
contracts which have shaped the profit and loss sharing (PLS) mode of
intermediation used in Islamic banking. Then, the chapter discusses how the
risks attached to the PLS mode of intermediation are different from those of
conventional banking to argue that Islamic banking should have a regulatory
framework which accounts for these particular risks.
1) Shariah-Compliant Financial Contracts & the PLS Mode of
Intermediation
Sami Al-Suwailem, ‘Towards an Objective Measure of Gharar in Exchange’ (2000) 7
(1&2) Islamic Economic Studies 61, 71.
14 Nayla Comer-Obeid, The Law of Business Contracts in the Arab Middle East. A theoretical
and practical comparative analysis (with particular reference to modern legislation) (Kluwer Law
International 1996) 41.
15 Saleh (n 11) 3.
16 Comer-Obeid (n 14) 40.
17 Al-Suwailem (n 13) 63.
13
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According to Lewis and Algaoud, the existing literature on this area divides
the design of bank contracts into debt-based financing contracts and equitybased financing contracts.18 In a debt-based financing arrangement, lenders are
promised payment in the form of specified, interest-based returns (barring
default) as well as priority access to the borrower’s collateral in the event of
default. In equity-based financing contracts, repayments depend on profit
performance and the lender has a claim in the borrower’s income therefrom.
The contracts used in Islamic banking centre on the latter rather than the
former since debt-based financing contracts rely on interest, which contravenes
the riba prohibition. This is the root of the differences between Islamic banking
and conventional banking.19
Though modern conventional banking makes considerable use of debtbased contracts, the lack of debt-based contracts in Islamic finance should not
be viewed as a limiting factor. This is because Islamic jurisprudence has been
utilised to ‘facilitate an efficient and transparent execution of transaction and
financing contracts’.20 Of these contracts, none is more important to Islamic
banking than the mudarabah contract. Indeed, Iqbal and Mirakhor go so far as to
call it ‘the corner-stone of Islamic finance’ for its role in the PLS mode of
intermediation used in Islamic banking.21
The mudarabah is a financial contract based on a partnership between two
actors: the rabb al mal and the mudarib.22 The rabb al mal, or the economic agent
with capital, provides the funds to the mudarib, or the skilled agent. The mudarib
then uses the funds provided to engage in economic activity with the aim of
realising profits. Once the funds are forwarded, the rabb al mal is barred from
controlling how the mudarib uses them, which indicates the need for trust
between the two parties.23 Importantly, the two agents agree at the outset of the

Mervyn K Lewis and Latifa M Algaoud, Islamic Banking (Edward Elgar Publishing
2001) 72.
19 ibid.
20 Zamir Iqbal and Abbas Mirakhor, An Introduction to Islamic Finance: Theory and Practice
(2nd edn, John Wiley & Sons 2011) 101.
21 ibid 123.
22 ibid 103.
23 Inwon Song and Carel Oosthuizen, ‘Islamic Banking Regulation and Supervision:
Survey Results and Challenges’ (2014) International Monetary Fund Working Paper
18
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arrangement to divide the returns amongst themselves according to a set ratio.
If losses are suffered, these must be borne by the rabb al mal; the mudarib only
loses the time and effort they exerted.24
The above contract constitutes the basis for the ‘two-tier mudarabah’
structure used to facilitate the PLS mode of intermediation which is
characteristic of Islamic banking.25 The first tier consists of the mudarabah
contract between the bank and the depositor. The depositor in this tier is the
rabb al mal since they provide the bank with funds to engage in economic
activities via the depositing of money. As mentioned above, the two parties will
have agreed on a set ratio to divide the profits (usually 80% for the depositor
and 20% for the bank).26 Since the rabb al mal is barred from controlling how the
mudarib uses these funds, the depositor has to trust that the bank ‘has developed
a certain expertise in the financial markets and in identifying profitable
projects’.27
The second tier comes into the equation when the bank, in its capacity as
the mudarib of the depositor, has found a project it can invest in using the
money provided by the depositor. This tier represents the mudarabah contract
between the bank and economic agents seeking funds (i.e. entrepreneurs).28 The
bank provides these agents with funds it received from the depositor in the first
tier so that they may engage in activities which generate profits for themselves as
well as the bank. The range of activities these funds can be used for includes the
‘purchase shares in a publicly traded company or privately held equity or
[investment] in a specific project, portfolio or through a pooled investment

14/220, 24 <https://www.imf.org/external/pubs/ft/wp/2014/wp14220.pdf> accessed
20 June 2021.
24 Iqbal and Mirakhor (n 20) 103.
25 ibid 110.
26 Dahlia El-Hawary, Wafik Grais and Zamir Iqbal, ‘Regulating Islamic Financial
Institutions: The Nature of the Regulated’ (2004) World Bank Policy Research Working
Paper
3227,
12
<http://documents.worldbank.org/curated/en/918931468761945251/pdf/wps3227isla
mic.pdf> accessed 21 June 2021.
27 Iqbal and Mirakhor (n 20) 103.
28 ibid 110.
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vehicle’.29 The bank then funnels the profits made from these activities back to
the rabb al mal in the first tier according to the predetermined ratio.
The profit sharing in this ‘two-tier mudarabah’ structure is a feature which is
not typical in conventional banking. This means that conventional retail banks
do not have nearly as much of a stake in the profitability of the projects they
finance as their Islamic counterparts; rather, the profits of conventional retail
banks rely on the interest payments made by borrowers. Islamic banks, on the
other hand, are much more concerned about the profitability of the activities
they fund since their own profits, as well as their ability to provide depositors
with returns, are contingent on the profits made by these projects.30 While this
structure is certainly more onerous on its participants, it is necessary since it
brings financial intermediation in line with the aforementioned idea that profits
can only be earned in a justified way, according to the Shariah, if the party
receiving said profits puts in the necessary level of effort.31 Merely receiving
interest payments is considered by Islamic jurists to be a ‘source of enrichment
without justification’.32 So, by making its actors have a stake in the investment,
the ‘two tier mudaraba’ model ensures that profits earned therefrom are
compliant with the Shariah. This unique method of banking gives rise to specific
issues around risk, to which this article now turns.
2) The Unique Risks of PLS-based Banking
As shown above, the PLS mode of intermediation used in Islamic banking
is different from the interest-based mode of banking used by conventional
banks. A consequence of this is that the risks inherent in Islamic banking differ
from those in conventional banking, not only in type, but also in scale. For
example, credit risk is a type of risk which, though not unique to Islamic
banking, is a more pertinent risk in Islamic banking.33 On the other hand, equity
investment risk is a unique risk which arises due to the PLS-based mode of
Islamic Financial Services Board (IFSB), ‘IFSB-1: Guiding Principles of Risk
Management for Institutions (Other than Insurance Institutions) Offering Only Islamic
Financial Services’ (December 2005) 12 <https://www.ifsb.org/published.php>
accessed 14 May 2021.
30 ibid 112.
31 Comer-Obeid (n 14) 41.
32 ibid 54.
33 Aldohni (n 4) 157.
29
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banking described earlier.34 Using these two risks as examples, this section aims
to show that a regulatory framework which is fair and more commercially
sensible for Islamic banking is one which accounts for its unique risks.
Credit risk can be defined as ‘the potential that a counterparty fails to meet
its obligations in accordance with agreed terms’.35 With regard to the PLS-based
mode of deposit taking, credit risk exists ‘to a degree that is unusual for
conventional banks’.36 When an Islamic bank, in its capacity as rabb al mal in the
second tier of the two-tier mudaraba structure, provides funds to an
entrepreneur, what Song and Oosthuzien call an ‘enhanced credit risk’ is
created.37 One reason is that, following the requirements of a mudaraba contract,
the bank is proscribed from controlling how the entrepreneur uses the funds it
receives from the bank. Another reason for this enhanced credit risk is that,
unlike conventional banks, Islamic banks are prevented by Shariah from
charging defaulters’ interest or imposing other penalties unless delay on the part
of the borrower is proven to be deliberate.38 The heightened level of credit risk
which exists in Islamic banking means that it has more potential to cause greater
losses in the income of Islamic banks and their customers. Thus, while credit
risk is not idiosyncratic to Islamic banking, it is clear that it is a greater concern
for Islamic banks than for their conventional counterparts.
As Hassan and Chowdhury note, ‘[t]he Islamic financial system exposes
depositors to risks that traditional bank depositors do not face’.39 Equity
investment risk is one such risk since it is a risk that is ‘exclusive to Islamic
banks’.40 It can be defined as the risk ‘arising from entering into a partnership
for the purpose of undertaking or participating in a particular financing or
general business activity as described in the contract, and in which the provider
of finance shares in the business risk’.41 The existence of this risk in the context
of Islamic banking is a direct result of using equity-based instruments like
ibid.
IFSB (n 29) 1-2.
36 Mohammad Kabir Hassan and Muhammad Abdul Mannan Chowdhury, ‘Islamic
Banking Regulation in Light of Basel II’ (2004) 27 The American Journal of Islamic
Social Sciences 74, 88.
37 Song and Oosthuizen (n 23) 24.
38 ibid 25.
39 Hassan and Chowdhury (n 36) 82.
40 Aldohni (n 4) 157.
41 IFSB (n 29) 12.
34
35
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mudaraba as a mode of intermediation. More specifically, the characteristic of
mudaraba which gives rise to this risk is that ‘the capital invested by the provider
of finance does not constitute a fixed return, but is explicitly exposed to
impairment in the event of losses’.42 This is the crux of the risk inherent in using
equity instruments as a financing tool: the risk that investors are not guaranteed
profits, or even the capital they provided initially. This differs from conventional
financing where such guarantees exist. Depositors in Islamic banks act like
‘pseudo-equity holders’ such that all the risks associated with being a partner in
an investment project are borne by them without the voting rights enjoyed by
actual shareholders.43 So, the existence of unique risks like equity investment
risk is something regulators in the UK must take into account.
Based on the above, it is clear that Islamic banking and conventional
banking do not carry the same risks. Because of this, it is argued that it would be
fair and better for Islamic banks commercially if Islamic banking was subject to
regulation which takes its unique risks into account. Regarding fairness, the
current framework is unfair because, despite its unique risks, Islamic banking is
subjected to a regulatory framework designed to address the risks of
conventional banking. This directly impacts the commercial viability of Islamic
banks, as it gives conventional banking an unfair advantage over Islamic banking
in that, unless the risks of Islamic banking are addressed by the regulator, it will
appear to consumers to be riskier than conventional banking. Therefore, the
current regulatory framework undermines this still burgeoning market and
denies it the chance to grow. Subjecting Islamic banking to a framework which
addresses its specific risks is not only fairer, but also gives the Islamic finance
market the chance to build public confidence and expand.
CHAPTER 2: CASE STUDIES
Having laid out the way in which Islamic banking operates, this article now
considers how this special mode of intermediation interacts with certain aspects
of banking regulation. Under the current regulatory framework, certain
measures, such as the ones discussed in this chapter, are imposed upon all banks
in the UK. Many of these regulatory measures are underlined by a lack of trust
42
43

ibid.
Iqbal and Mirakhor (n 20) 306.
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in financial institutions to conduct their activities while adequately protecting the
interests of their customers. In contrast, the spirit of Islamic finance is rooted in
trust and ‘promoting cooperative behaviour and avoiding conflict of interests’.44
As will be seen, the two-tier mudaraba model which encapsulates this spirit
means that certain aspects of Islamic banking warrant less regulatory attention
than others. With that in mind, this chapter seeks to use two regulated aspects
of banking, CARs and guaranteed deposits, as case studies to further prove why
Islamic banking should be regulated differently than conventional banking.
1) CARs and the Basel Accords
An important tool in financial regulation is the requirement to maintain an
adequate level of capital by setting aside a percentage of a financial institution’s
assets, also known as CAR requirements. This provides these institutions with a
buffer with which they can absorb short-term losses, which ultimately works to
protect the stability and safety of the whole financial system.45 The drawback of
mandated CAR requirements is that financial institutions have a lower volume
of assets which they can use to engage in profit-seeking activities. Capital
adequacy is one of the few areas with a truly global regulatory framework. The
Basel Committee on Banking Supervision (BCBS) was created in the 1980s by
the Bank for International Settlements (BIS) with the goal of developing an
international framework for determining capital adequacy requirements.46
Interestingly, no developing countries were involved in either the Basel I or
Basel II negotiations, ‘let alone those in which Islamic finance is prevalent’.47
This has led authors like Ercanbrack to argue that the Basel Accords promote
‘an Anglo-Saxon model of capitalism, since they help consolidate the dominance
of global finance’.48 Nonetheless, the Basel Accords are undeniably significant
since more than 100 countries have adopted them into their regulatory
frameworks.49
The Basel Capital Accord of 1988, also known as ‘Basel I’, set out the
framework for regulatory capital and provided guidance as to the measurement

Al-Suwailem (n 13) 63.
Ercanbrack (n 7) 212.
46 Iqbal and Mirakhor (n 20) 305.
47 Ercanbrack (n 7) 214.
48 ibid.
49 Iqbal and Mirakhor (n 20) 305.
44
45
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of the risk exposures of a range of asset classes.50 Basel I introduced the idea of
‘assigning risk weights to different asset classes based on the riskiness of the
asset and defined the minimum levels of capital and reserves that a bank should
maintain in order to meet the risk-weighted exposures’.51 The standard initially
set by Basel I was focused mainly on credit risk. Basel II was introduced in 2004
in order to take into account market and operational risks.52 Following the
financial crisis of 2008, Basel III was developed with the aim of increasing the
quality and liquidity of assets banks had to set aside as per the CAR
requirements.53 Though the Basel Accords are generally seen as a positive aspect
of banking regulation, some authors, including Iqbal and Mirakhor, have noted
that, due to the differences between Islamic financial intermediation and its
conventional counterpart, ‘the same capital requirements may not apply’.54 The
article now turns to an examination of this argument.
While this article does not call for a total abandonment of CAR
requirements for Islamic banking, it does advocate for a significant easing of
these requirements due to the special characteristics of the PLS-based mode of
intermediation. The reason for this can be traced back to the main rationale for
having CAR requirements in place at all. As mentioned above, this is to enhance
the capability of banks to absorb losses. This justification is weakened in the
context of Islamic banking because of the customer’s unique position. As Song
and Oosthuizen note, Islamic bank account holders are ‘quasi-liability holders
and are expected to absorb all losses on the investments made with their funds,
unless there is evidence of negligence or misconduct on the part of the bank’.55
As a result of the expectation of customers to absorb losses on investments
made using their funds, Islamic banks have a useful buffer to withstand the
impact of negative shocks, thus enhancing ‘the solvency of [Islamic banks]
compared to conventional banks’.56 While this expectation does raise issues (as
discussed later on), for the purposes of this section, it shows that the PLS-based

ibid.
ibid.
52 ibid.
53 Ercanbrack (n 7) 220.
54 Iqbal and Mirakhor (n 20) 305-6.
55 Song and Oosthuizen (n 23) 19.
56 ibid.
50
51
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mode of intermediation employed by Islamic banks weakens the justification for
CAR requirements in the context of Islamic banking.
Given the above, it is submitted that subjecting Islamic banks to decreased
CAR requirements which cover only potential negligence and fraud would be a
better approach in terms of both fairness and the growth of the Islamic finance
market. With regards to fairness, the current CAR requirements represent a case
of overregulation since the mode of intermediation used in Islamic banking is
structured to address the risks CAR regulations are meant to cover. This is
expounded by the fact that, as mentioned above, the Basel Accords were
negotiated with only conventional, Western banking in mind. Thus, the blanketrule method of enforcing CAR requirements is unfair since they are enforced
without regard for the possibility that other modes of banking, like Islamic
finance, can and are meant to function without these excessive requirements.
The result of this unfair regulation is that Islamic banks are forced to tie
up capital to meet these regulatory requirements. But for these CAR
requirements, this capital could be going towards investments which would help
Islamic banks and the Islamic finance industry as a whole expand even more.
One could argue that reduced capital adequacy requirements would actually
hinder the growth of these banks since ‘[a] well-capitalized bank can boost the
confidence of the depositors and creditors’.57 It must be kept in mind, however,
that the main factor hindering the progress of Islamic banking in the UK,
especially among British Muslims, is ‘related to their highly sceptical opinion
concerning the sharia-authenticity of Islamic financial products or the basic
difference between them and conventional products’.58 Given that fact, it stands
to reason that enhancing the Shariah-authenticity of products offered by Islamic
banks would boost confidence in Islamic banks, thereby helping them grow. So,
if excessive capital adequacy requirements make the practice of Islamic banking
stray from the Shariah vision of banking by interfering with the fact that
customers are meant to absorb losses, the best solution in terms of attracting
customers wishing to use more Shariah-compliant modes of banking would be
to reduce CAR requirements to what is necessary to cover instances of fraud
and negligence.

57
58

Iqbal and Mirakhor (n 20) 305.
Ercanbrack (n 7) 204-5.
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Even then, however, one could argue that this would not be sufficient
since it does not directly address an even more significant hinderance to the
growth of Islamic banking; that being the claim that many of the instruments
used in Islamic banking are actually un-Islamic. For instance, in 2007, Sheikh
Taqi Usmani famously stated that 85% of sukuk (Islamic bonds) were not
Shariah-compliant.59 Using such points to rebut the above argument for relaxing
CAR requirements for Islamic finance misses a central point of this article: that
regulating Islamic finance in a way which acknowledges its vast differences from
its conventional counterpart can give it the space to develop in a manner which
is closer to a Shariah-compliant mode of finance. A major reason why the
instruments used in Islamic finance have strayed from a completely Shariahcompliant image is that the competitive pressure from the conventional financial
industry has necessitated the use of measures which hinder their Shariahcompliance.60 Subjecting these two modes of finance to the same regulatory
framework perpetuates this competition by failing to acknowledge their
differences and pressuring the Islamic finance industry into implementing
measures like CAR requirements, which impair the Shariah-compliance of the
instruments used in this industry. If Islamic finance were to be dealt with
separately from conventional finance at the regulatory level, this would serve to
reduce said competitive pressure. Doing this would allow the Islamic finance
industry to shape the instruments it uses in a way which is closer to a Shariahcompliant vision of finance. So, even if the instruments used in Islamic finance
presently are not perfectly Shariah compliant, it is argued that a different
approach to the regulation of this industry is itself a step in the right direction.
2) Guaranteed Deposits
One of the principal ways the UK financial regulator seeks to protect bank
customers is through the Financial Services Compensation Scheme (FSCS). This
scheme was put in place through Part XV of the Financial Services and Markets
Act 2000 in order to fulfil the requirements of the Deposit Guarantee Scheme
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60 El-Hawary Grais and Iqbal (n 26) 34.
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directive61 implemented by the EU.62 Under this scheme, all deposits and retail
investments in the UK are guaranteed ‘up to £85,000 per eligible person, per
bank, building society or credit union’.63 While this is seen as an indispensable
tool in conventional banking, as authors like Ercanbrack note, ‘[t]he UK deposit
guarantee scheme is a further impediment to the application of sharia-authentic
modes of PLS investment’.64
The use of the FSCS is problematic in the context of Islamic banking for a
number of reasons. Foremost among these reasons is the fact that providing
guarantees is a direct contravention of the gharar prohibition outlined earlier. As
can be recalled, gharar includes contracts which contain an excessive degree of
uncertainty. Guarantees violate this prohibition, since it is excessively difficult
for either party to calculate the chances of actually profiting from this contract
because this is based on an unforeseeable occurrence.65 Therefore, if the event
upon which the guarantee is based occurs, the income therefrom is not Shariahcompliant since it arises from mere chance.
Related to this point is the aforementioned central maxim of Islamic
finance, which is that ‘liability justifies utility’. Guarantees contradict this maxim
because the element of chance undermines the idea that the receiver of profits
needs to put in work to justify the monetary reward. In other words, guarantees
represent unjust enrichment according to Shariah principles because ‘the winner
has not earned that which he has won, and the loser loses on mere chance’.66
The two-tier mudaraba model ensures that deposits are in line with the above
maxim. As El-Hawary et al. remark, ‘[t]he essence of Islamic financial
intermediation being symmetrical risk as well as profit and loss sharing,
introducing a guarantee on the downside would run counter to the core
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objective’.67 More specifically, the fact that the depositor in an Islamic bank
accepts the risk of absorbing losses justifies the profits they earn. Additionally,
the operation of the FSCS specifically represents yet another problem in the
context of Islamic banking. This is because the scheme invests ‘its funds in
interest-bearing accounts and is not structured to segregate Islamic funds from
conventional banks’ interest-bearing funds’.68 This creates an issue because
interest-based finance is an unequivocal violation of the riba prohibition. Thus,
the UK regulators’ use of guarantees in deposit-taking represents a problem for
Islamic banking.
Despite this conflict, Islamic banks have had to adapt to this regulatory
requirement in order to operate in the UK. The measures taken by the Islamic
Bank of Britain (‘IBB’, now called Al Rayan Bank) to earn its license can be
examined to exemplify this point. Established in 2004, the IBB was the first
entirely Islamic retail bank to gain authorisation, not only in the UK, but ‘in a
country where most of the population is non-Muslim’.69 In order to earn its
license, it had to find a compromise between following the Shariah principles on
finance and meeting the regulatory requirements in place regarding guaranteed
deposits. To that end, one of the measures it adopted was the use of profit
stabilisation reserves (PSRs).70 When an investment ends up causing losses,
appropriations are funnelled to the PSRs before the bank’s share as mudarib is
deducted with a view to essentially guarantee that depositors do not suffer these
losses. Though this is clearly not in line with a totally Shariah-authentic vision of
banking, this is one of the compromises banks like IBB had to make just to
operate in the UK.
PSRs, however, were thought to be insufficient on their own, so in
addition to PSRs, the IBB adopted a policy of shifting the Shariah-compliance
of their activities onto their customers.71 This means that, if loss of a depositor’s
capital occurs, the bank would inform the depositor that they are legally entitled
to full repayment (thus meeting the regulatory requirement). The customer
El-Hawary Grais and Iqbal (n 26) 31.
Ercanbrack (n 7) 196.
69 Ainley (n 9) 14.
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would then be given the choice to ‘turn down deposit protection after the event
on religious grounds, and choose instead to be repaid under the Shariahcompliant risk sharing and loss bearing formula’.72 Authors, such as Aldohni,
have criticised the UK regulators’ approach, noting that, though it is not a
religious regulator, Islamic banking and the religious-based restrictions their
activities entail are a reality that the regulator needs to consider more carefully
and work with instead of opting for the easier approach.73
In light of the foregoing, this article argues that the requirement of
guaranteed deposits by the UK regulators is unfair on Islamic banking and
hinders the potential growth of the Islamic banking industry. The existing
unfairness is exemplified by the fact that Islamic banks even have to adopt
measures like PSRs and shifting Shariah-compliance to the customer in order to
balance following the principles of the Shariah and meeting UK regulatory
requirements. This is something that conventional banks do not have to do
since the current regulatory framework is centred on the features of
conventional banking. This is a reflection of how the regulator would rather try
to fit Islamic banking within the boundaries of conventional finance rather than
put a genuine effort to better understand and accommodate for the different
mode of intermediation Islamic banking utilises. As discussed in Chapter 3,
solutions that are more in line with the Shariah, like the use of the concept of
takaful (Islamic insurance), do exist and can be used to better address these
issues, if the regulator is willing to put in the effort. So, the current framework is
unfair on Islamic banks as it asks them to compromise and sacrifice some of
their Shariah-authenticity in order to comply with guaranteed deposit
requirements.
In addition to being unfair, the requirement of guaranteed deposits acts as
an obstacle to the growth of the Islamic financial industry. At first, this seems
counterintuitive, since one would think that the lack of a guaranteed deposit
would dissuade a depositor from risking their capital. However, that line of
thinking is a consequence of conventional banking rationales being the default
basis in financial regulation. A better approach should focus on the mindset of
Muslim depositors as the target audience of Islamic banking. This is because, as
stated earlier, the biggest obstacle to the commercial growth of Islamic banking
is these depositors’ scepticism when it comes to the Shariah-authenticity of
72
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Islamic banking practices. This point is not necessarily meant to exclude the
possibility of non-Muslims from participating in Islamic banking, but since
Islamic banking is still a burgeoning industry and Muslim depositors are the
biggest users of Islamic banking, it makes sense to cater to them to facilitate the
growth of the industry. To that end, echoing the argument made earlier in the
article, the Islamic banking industry’s best chance at expanding is not trying to
fit into the framework created for its conventional counterpart; rather, its
potential for expansion is enhanced if it is allowed to stand on its own two feet
as a Shariah-authentic system, since this would foster confidence from the
industry’s target audience who are clearly seeking Shariah-compliant means of
banking. Thus, the focus of regulation should shift away from non-Shariahcompliant measures like guaranteed deposits in order to address the issues these
measures are meant to resolve.
Though problematic in the context of Islamic finance, it is recognised that
guaranteed deposits represent an important way for the UK regulators to fulfil
their objectives. In general, these objectives centre on ‘(1) sustaining systemic
stability; (2) maintaining the safety and soundness of financial institutions; and
(3) protecting the consumer’.74 Guaranteed deposits address the final objective
in particular by providing consumers with a measure which reduces potential
losses in the event of a major incident within their bank or within the financial
markets at large. Despite their importance, if guaranteed deposits impair the
Shariah-compliance of instruments used in Islamic finance, then alternative
measures are required to protect consumers in this unique industry. One such
alternative measure that the regulators can implement would be to increase
transparency measures (discussed in detail below). While this may not afford the
same level of protection as guarantees, such measures better equip consumers to
make more informed decisions and simultaneously allow the regulators to fulfil
their objectives without the need to impair the Shariah-compliance of the
instruments used in Islamic finance.
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CHAPTER 3: ISSUES IN A NEW APPROACH TO REGULATING
ISLAMIC BANKING
While this article has painted regulation in a negative light thus far, the
regulation of Islamic banking is not only desirable, but also necessary for the
operation and growth of this industry. As El-Hawary et al. pointed out, ‘an
efficient regulatory framework would help Islamic banks reduce their exposure
to risks and enhance their ability to compete with conventional banks’.75 The
point this article aims to emphasise is that the current approach to regulating
Islamic banking in the UK is inadequate and, at times, inappropriate considering
how this kind of banking functions. What is needed is a framework which can
facilitate the industry’s growth rather than hinder it. As will have been made
clear, that entails taking into account the unique characteristics of Islamic
banking and working with the tools that are compliant with the Shariah instead
of imposing the framework used for conventional banking upon Islamic banks.
Some may argue that such an approach would come into conflict with the UK
regulators’ broader ‘no obstacles, no special favours’ approach to regulating the
financial system, as described earlier. However, if the regulators’ goal in taking
this approach is to level the playing field and avoid placing obstacles in the way
of Islamic finance, a framework like the one being argued for in this article
would actually help accomplish this goal by not putting the Islamic financial
industry at a disadvantage for the reasons outlined in the previous chapters.
Admittedly, implementing such a regulatory framework will not be
problem-free, which is why various issues must be addressed before the
regulator can pursue this endeavour. Though this article does not presume to
know the best ways for the regulator to resolve these issues (as this would
require a deeper study), it can at least provide some starting points for the
regulator to begin dealing with the issues raised. This chapter begins by
discussing where the role of regulation should be, given that the typical
regulatory tools like CAR requirements and guaranteed deposits are so
problematic in the context of Islamic banking. Then, the problems arising from
the fact that there is a religious element involved in this type of banking are
analysed.
1) The Role of Regulation in Islamic Banking
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In order to know what the regulator’s focus should be on, we must first
identify what the most significant issues which arise from the PLS-based mode
of intermediation are. As mentioned in Chapter 1, a feature of the two-tier
mudaraba model is that the depositor, being the rabb al mal, cannot control how
the bank, as mudarib, uses the funds it receives; yet, the depositor is the party
responsible for bearing losses. Thus, the bank’s management is given significant
freedom with regards to its fund management decisions. This can give rise to ‘a
general lack of transparency with respect to management’s investment choices’
among other things.76 In light of this, various authors have emphasised the fact
that ‘the need to improve the transparency of bank operations is particularly
relevant for Islamic banks’.77 Hence, it is argued that the main focus of the
regulator should be on enhancing the transparency of the operation of Islamic
banks.
Hassan and Chowdhury define transparency as ‘the public disclosure of
reliable and timely information that enables those who are familiar with it to
form an accurate assessment of a bank’s financial condition and performance,
business activities, risk profile, and risk management practices’.78 Enhancing
transparency and imposing disclosure requirements are desirable in banking
generally, as they ‘can help reduce the frequency and severity of financial crises
by encouraging macroeconomic policy adjustments to begin earlier, occur more
smoothly, and resolve crises by reducing uncertainty’.79 In the context of Islamic
banking, enhancing transparency is even more desirable because the depositor’s
capital is left in the hands of the bank and, if losses occur, the depositor is
meant to bear them. By giving the customer access to more information about
the bank, regulation focused on transparency can help depositors make a more
informed decision beforehand. In particular, the bank’s overall soundness and
risk management protocols should be made clear to potential depositors.80 One
way to achieve this, Hassan and Chowdhury suggest, is through external credit
assessments.81 Such assessments should make the specific risks depositors are
taking by investing in a particular bank more transparent, thus allowing them to
Ercanbrack (n 7) 185.
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make a rational and informed decision on whether to invest their money with a
particular bank. Therefore, even though the depositor is at risk of bearing losses,
regulation focused on increasing transparency will help them better understand
beforehand exactly what risks they are taking.
While increased transparency measures may prove helpful, they are not
without their drawbacks. For instance, one can argue that, no matter how wellinformed a customer may be, they are still at risk of having their capital misused
by the bank due to fraud or negligence. For the regulator, this represents a
deficiency with regards to the fulfilment of one of its primary objectives:
namely, protecting consumers. A solution to this lies in a point made earlier,
which is that CAR requirements should not be eradicated completely in the
context of regulating Islamic finance; rather, they should be kept at the
minimum level required to deal with such instances, as is sanctioned by
Shariah.82 So, although increasing transparency measures is certainly not a
panacea, the shortcomings of these measures can be alleviated by other
measures which do not impair the Shariah-compliance of the instruments used
in Islamic finance.
The IFSB briefly discusses some of the ways in which transparency
measures can address the increased credit risk and equity investment risk
discussed in Chapter 1 of this article. With regards to credit risk, the IFSB says
that regulators should ‘maintain a detailed description of each financing
instrument used by [Islamic banks] in their jurisdiction and the risk exposures to
which each instrument gives rise’.83 So, the aim here is clearly ensuring that the
regulator is better informed about the particular credit risk faced in Islamic
banking. On equity investment risk, the IFSB invites regulators to ‘develop
regulatory guidelines for measuring, managing and reporting the risk exposures
when dealing with non-performance financing’.84 Here, the IFSB asks
regulators to actively create guidelines to address the equity investment risk
unique to Islamic banking. These measures have the advantage of enhancing the
availability of information to customers and regulators while not crossing the
threshold of regulating the religious aspects of this mode of banking. Though
these may be minor actions, they at least give regulators a starting point from
which they can develop an adequate regulatory framework for Islamic banks.
Song and Oosthuizen (n 23) 19.
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Admittedly, the UK regulators might not find that increased transparency
measures alone offer sufficient protection for depositors. A way to directly
protect depositors’ capital may be desired. The primary way this is done under
the current framework, as outlined earlier, is through guaranteed deposits, which
run contrary to the Islamic prohibition of gharar. Aldohni suggests the possibility
of a scheme parallel to the existing one where compensation of losses is based
on the Shariah-sanctioned concept of takaful.85 A takaful arrangement entails
policyholders agreeing to donate to what is essentially a fund. Policyholders are
given access to the takaful fund when the risk which is insured against
materialises using non-interest-bearing loans (qard al hasan). The act of agreeing
to donate to the fund and assist those in need (in our context, depositors who
suffer losses) eliminates the risk of gharar since it reflects ‘the principles of
compensation and shared responsibilities among the community’.86
Takaful is accepted in the Shariah, while conventional insurance
mechanisms are not, because it is ‘based on the cooperation and solidarity
between the parties’.87 The specific way in which a takaful-based parallel system
of protecting depositors’ capital should be designed requires a separate study
entirely; the main purpose of mentioning it here is to provide a starting point
from which UK regulation can begin to regulate Islamic banking in a more
Shariah-authentic way. It should be noted that cooperating with Islamic banks,
which are more familiar with this structure, to design such a parallel system of
capital protection would be ideal. Doing so would address the criticism
highlighted earlier that the UK regulators should be trying to work with the
industry to find solutions to issues like this one, rather than imposing measures
designed for conventional banks. Consequently, if the regulator feels the need to
protect depositors beyond just increased transparency and disclosure measures,
the existence of takaful is proof that strategies can be developed to do this in a
more concrete, yet still Shariah-compliant way.
Focusing the regulatory gaze on measures like transparency enhancement
and using takaful to protect capital is a fairer approach which is better
commercially for Islamic banks. An approach which focuses on enhancing
Aldohni (n 4) 172.
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transparency is fairer because it takes into account the specific gap which exists
in the operation of Islamic banking that need to be filled by regulation. This is
referring to the increased need for information which arises since the depositor
is meant to bear the risk of losses under the PLS-based mode of intermediation
used in Islamic banking. Regarding the use of takaful for capital protection, this
is clearly a fairer option because it makes use of a mechanism designed with the
restrictions set by the Shariah in mind. In contrast, the blanket imposition of
guaranteed deposits is the less fair option, as it does not consider the fact that
such a measure is in conflict with Shariah principles.
With regards to how this shift in the regulatory gaze can lead to market
expansion, increased transparency measures can help build confidence and
dispel uncertainty by making potential depositors more aware of exactly the
kinds of risks they are taking by investing in an Islamic bank. As Hassan and
Chowdhury state, ‘transparency in risk management and the bank’s underlying
soundness, particularly to investment account holders, plays a central role in
bolstering participant confidence’.88 Bolstering confidence in the system would
attract those customers who initially doubted the Shariah-authenticity of Islamic
banking, thus increasing the prospects of market growth.
Turning to the use of takaful, this article argues that a capital protection
scheme based on takaful can further foster the growth of the market, since such
a system would be based on a financial mechanism created according to Shariah
principles. This argument goes back to the point that potential depositors
seeking Shariah-compliant modes of intermediation are concerned that Islamic
banks, under the current regulatory framework, are not Shariah-authentic. By
using takaful to offer depositors capital protection, the regulatory framework
would therefore help build confidence in the Shariah-authenticity of Islamic
banks, thus attracting more customers and helping the industry grow further.
Having established which areas the regulation of Islamic banking in the UK
should be focused on, the article now considers the unavoidable question of
how the regulator should approach the culturally-sensitive religious element
involved in Islamic banking.
2) The Religious Aspect of Islamic Banking
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Another pertinent issue which must be addressed is how the regulator
should approach the regulation of Islamic banking in a way which engages more
with the nature of this type of banking, yet which does not make it cross the
threshold of being a religious regulator. Thus far, the UK regulators have
achieved this by not involving themselves with the regulation of the Shariah
compliance of Islamic financial products. This is because, as the UK
government has expressed, this would not be an appropriate action for a secular
regulator like itself.89 This article agrees that the regulator should not regulate
the Shariah compliance of the products offered by Islamic banks as it is not
suited to take on this role. Yet, there are ways for the regulator to approach the
regulation of this industry in a way which is considerate of the uniquely religious
elements of this industry, without encroaching upon the sensitive issue of
regulating religion. One way to do this is to make use of the Shariah standards
created by global bodies like the Accounting and Auditing Organization for
Islamic Financial Institutions (AAOIFI) for the regulation of Islamic finance.
The AAOIFI Shariah Standards ‘represent a successful attempt by the
contemporary Muslim scholars at harmonization and standardization of Shari’ah
views on Islamic banking’.90 These standards are renowned in the international
Islamic finance industry and ‘are deemed the most outstanding Shari’ah
reference for this industry and its various stakeholders’.91 Importantly, the
AAOIFI Shariah Standards are considered to be a harmonisation effort because
Islamic law is not monolithic; rather, various schools of jurisprudence exist. The
differences of opinions which emerge from these different schools of thought
give rise to juristic disagreement (ikhtilaf), which is accepted in Islamic law so
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long as jurists are clear about the methodology used to reach their different
conclusions.92
As part of the harmonisation effort, the AAOIFI has to pick and choose
certain juristic opinions so they can create standards which are easy to use by
regulators. This act of picking and choosing is facilitated in Islamic law through
the use of talfiq. Talfiq is a jurisprudential tool which allows scholars to
legitimately use the opinions of different schools of thought in order to arrive at
a particular legal opinion. The use of this tool, as well as the laborious process
consisting of over ten stages used by AAOIFI to create their Shariah standards,
have allowed these standards to garner legitimacy not only in Muslim majority
countries, but in all countries where Islamic finance is prevalent.93 As John
Dewar and Munib Hussain of Milbank LLP state, though AAOIFI standards are
not formally adopted into the regulatory framework, ‘these standards are
certainly useful in identifying best practice for IFIs and examples of the
application of regulatory rules to IFIs’.94 The AAOIFI Shariah Standards
therefore represent a set of regulatory rules whose creators have gone to great
lengths to ensure their compliance with the Shariah. Thus, drawing from these
standards can be a useful way for the secular UK regulators to regulate the
Islamic banking industry in a manner which engages with the principles of
Islamic banking, but without having to risk crossing the threshold of becoming
religious regulators. This is because the religious aspects which the UK
regulators are hesitant to engage with have already been considered by AAOIFI
as a renowned Islamic standard-setting body. Implementing these standards,
therefore, would enhance the legitimacy of the UK’s regulatory framework
without the need to undertake the socially sensitive issue of engaging with
different Islamic jurists’ opinions.
Here, it would be useful to discuss how certain AAOIFI Shariah Standards
address some of the issues under the current regulatory framework that have
been examined throughout this article. Firstly, we can begin by exploring how
Mashood Baderin, ‘Understanding Islamic Law in Theory and Practice’ (2009) 9 Legal
Information Management 186, 190.
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the Standards deal with the issue of capital protection for depositors. Shariah
Standard No (5) confirms what was discussed in Chapter 2 of this article
regarding the Shariah validity of guarantees in the context of mudaraba contracts.
Specifically, it states that ‘it is not permitted to require from a manager in the
Mudarabah… contract or an investment agent or one of the partners in these
contracts to guarantee the capital, or to promise a guaranteed profit’.95 Then,
looking at Shariah Standard No (45), the AAOIFI emphasises the fact that
capital protection is wider than merely providing guarantees and includes ‘using
available methods to prevent loss, decrease or destruction’.96 The Standard then
offers a number of permissible methods to protect an investor’s capital. One
such method includes the use of takaful (as described above) which ‘may be
obtained either by the investors themselves or through the investment manager
on their behalf’.97 Thus, the AAOIFI Shariah Standards, being based on Islamic
legal thinking, provide a better way for the UK regulators to regulate capital
protection in Islamic banking compared to the current problematic imposition
of guaranteed deposits.
Next, we can look at how the Shariah Standards encapsulate the need for
enhanced transparency measures in the regulation of Islamic banking, as
discussed earlier in the chapter. Shariah Standard No (47) very clearly stresses
the fact that Islamic banks should make their methods of profit calculation
transparent to customers and allow them to inquire about these methods. This
reflects the fact that more transparency is needed in the operation of Islamic
banking since the PLS-based mode of intermediation requires profits to be
distributed according to a predetermined ratio rather than using simpler and
more familiar interest payments. Furthermore, this Standard requires that
Islamic banks make their methods transparent even before clients engage with
the bank. This is because the Standard imposes on the bank the obligation to
make its methods clear even in ‘its advertising campaigns and product marketing
brochures’.98 This further emphasises the fact that these Standards aim to
eliminate any risk of deception or uncertainty in order to be, as far as possible,
in line with the Shariah spirit of trust and mutual cooperation in financing
arrangements. So, drawing from the AAOIFI Shariah Standards provides a way
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to address the increased need for transparency in Islamic banking without the
risk of turning the UK regulators into religious regulators.
Circling back to the central thesis of this article, it is submitted that use of
AAOIFI Shariah Standards would be fairer approach to regulating Islamic banks
which would also improve the prospects of the industry growing even more.
Drawing from these standards is fairer because the Muslim scholars who
laboured to create them obviously took the unique features of Islamic finance
into account. As mentioned, the creation of a Shariah Standard is a long, multistage process which ensures that the standards produced are in line with Islamic
legal thinking. Therefore, using these thought-out standards is more favourable
in terms of fairness than subjecting Islamic banks to regulatory rules made with
only their conventional counterparts and the products they offer in mind.
On the topic of improving the commerciality of Islamic banks, the central
point here is, again, the need to foster confidence in the Islamic banking system
by striving towards Shariah-authenticity. Subjecting Islamic banks to regulations
which draw from AAOIFI Shariah Standards would help in this regard. This is
because the renown of these standards in the world (and particularly among
Muslims) means that Islamic banking industry in the UK will earn more
legitimacy, and doubts over its Shariah-authenticity will be more easily dispelled.
This is especially so in light of the present state of the Islamic banking industry
under the current regulatory framework which forces it to, at several points,
compromise on its Shariah-authenticity. Thus, it stands to reason that using the
AAOIFI Shariah Standards can help the market expand by fostering confidence
in the system and attracting more customers. Importantly, if the UK regulators
adopted these standards in their regulation of Islamic banking, this would
improve upon the current approach in terms of fairness and market growth
while allowing them to remain secular as they would not have to engage with the
religious aspects of these standards since this has already been taken care of by
AAOIFI; all they would have to do is implement them.
CONCLUSIONS
Regulation has an undeniably significant impact on the growth of any
market. This is why the overall aim of this article was to show that, given how
different Islamic finance is from conventional finance, a new regulatory
approach which sufficiently acknowledges this fact would not only be more
desirable for the commerciality of Islamic financial institutions, it would be
fairer as well. To that end, the article began by outlining the operation of Islamic
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banking and highlighting the particular risks the PLS-based mode of
intermediation entails. This was done with a view to emphasise how the current
regulatory framework fails to adequately account for the idiosyncrasies of this
type of banking and how this is holding the industry back commercially.
Subsequently, Chapter 2 analysed how some of the principal tools used to
regulate banking in the UK clash with the features and restrictions inherent in
the two-tier mudaraba structure used in Islamic banking. Those analyses were
used to argue that a regulatory approach which integrates the tools used in
Shariah-compliant banking would be fairer and more commercially sensible for
Islamic banks, as opposed to the current blanket imposition of regulations made
with only conventional banking in mind. Finally, Chapter 3 discussed some
pertinent issues the UK regulators might face due to such a change in its
approach to regulating Islamic banking. Specifically, it discussed where the
regulator should shift its gaze as well as the issues raised by the culturally
sensitive religious element of this type of banking. Throughout the discussion,
various starting points for a fairer and more commercially sensible approach to
regulating Islamic banking in the UK were presented.
At the start of the article, it was mentioned that the basis of the UK’s
current approach to regulating Islamic finance is ‘no obstacles, no special
favours’. The goal of this approach is to create a level playing field between all
financial market participants in the UK. The findings of this article indicate that,
when it comes to Islamic finance specifically, this approach has failed to level
the playing field and has instead held Islamic banking back from realising a
mode of intermediation that is more in line with the principles of Shariah. As
shown at various points in this article, the Islamic banking industry in the UK
has had to compromise in order to conform to a system of regulation that caters
to conventional banking structures. If the UK regulators truly wish to level the
playing field, it needs to engage with Islamic banks in a more meaningful way as
this would allow the industry to stand on its own two feet rather than letting it
live in the shadows of its conventional counterpart. Doing so would reflect the
fact that, for the UK Islamic banking industry to thrive ‘in a competitive market
alongside CFIs [conventional financial institutions], it needs to differentiate
itself’.99 While such an approach may initially garner criticism for appearing to
give Islamic banks special treatment, this article has made it apparent this is not
99

Hassan and Chowdhury (n 36) 76.
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so given that the current framework favours conventional banking to the
detriment of Islamic banking.
Following the findings of this article, the next steps for research in this
area should focus on developing specific ways in which UK regulation can
better integrate Shariah-compliant tools into its framework. Though the sole
focus of this article has been on one area of Islamic banking, this research
should explore other areas of the Islamic finance industry as well. Working
towards a regulatory framework which engages with the specific features of
Islamic finance will certainly be more challenging than merely imposing existing
regulatory rules across the board; yet, it is imperative in order to achieve a truly
level playing field among all participants in the financial markets. Fortunately, as
pointed out in the final chapter of this article, there are various points from
which the necessary research can begin so that the UK can work towards
developing a fairer regulatory framework which would allow the UK Islamic
finance industry to flourish and reach even greater heights than it has thus far.
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Self-Defence Against Non-State Actors:
Reconceptualising the Legality of the ‘Unwilling or
Unable’ Test in Light of the Doctrine of Necessity in
International Law.
Suraj D Bhaskaran*

ABSTRACT
The ‘unwilling or unable’ test is a real-world challenge that has the potential to make a
mockery of the cornerstone of modern international law in Article 2(4) of the UN Charter.
The increasing prevalence of unattributable armed attacks by NSAs provides an opportunity
for powerful victim States to expand the notion of the inherent right of self-defence through the
‘unwilling or unable’ test, without any real thorough basis to their reasoning. To complicate
matters further, the dangers of State silence in the face of the unwilling or unable justification
from primarily powerful Western States seeking to invoke self-defence, may end up playing into
the hands of proponents of the ‘unwilling or unable’ test. This potentially contributes to ‘norm
entrepreneurship’ and the shaping of international law in their favour through the expansion of
the law of self-defence to incorporate the test itself. Despite the uncertainty surrounding the
legality of the test, the fact remains that the legitimation of predatory force against primarily
weaker host States in the Global South by primarily powerful victim States in the Global
North cannot continue and has to be addressed in order to avoid the abuse of the test in the
name of self-defence. The principle of necessity provides this foundation and is the key to
engaging States in a discourse that seeks to bring the ‘unwilling or unable’ test into greater
compliance with the jus ad bellum regime. This paper refines Deeks’ test, using the notions of
reasonableness and objectivity under the principle of necessity, and aims to contribute to the
debate on the ‘unwilling or unable’ doctrine by clarifying the possible practical application of the
test in order to strike as close a balance between the inherent right of self-defence on one hand,
and State sovereignty and territorial integrity on the other.
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INTRODUCTION
Article 2(4) of the UN Charter is explicit in prohibiting the use of force
against States by requiring Member States to ‘refrain in their international
relations from the threat or use of force against the territorial integrity or
political independence of any State, or in any other manner inconsistent with the
Purposes of the United Nations’.1 This prohibition is held widely to be
peremptory in nature and is often referred to as the ‘cornerstone’ of modern
international law.2 However, as per Article 51 of the UN Charter, this does not
impair the inherent right of States to use individual or collective self-defence if
an armed attack occurs against them.3 At a cursory glance, this seems to
preserve an inter-State reading of the UN Charter. However, this type of reading
has eroded over the last few decades, as a result of greater discussion on
whether armed attacks can be carried out by non-State actors (NSAs) and
whether States are able to use force in self-defence against NSAs in other
countries. This paper is structured into six sections. Section II will briefly take a
look at both these questions through interpreting Article 51, along with ICJ
jurisprudence and State practice, before eventually asserting that NSAs can
mount an armed attack and self-defence is indeed permissible against NSAs
when an armed attack by those NSAs is attributable to a State. This Section will
further explore whether self-defence is permissible against NSAs through the
‘unwilling or unable’ test when an armed attack by those NSAs is not attributable
to a State, before resting on the fact that although Article 51 and ICJ
jurisprudence do not preclude this, there does not seem to be enough State
practice and opinio juris to permit the practice as part of customary international
law.4
However, this does not put an end to the conversation on the ‘unwilling or
unable’ test. Despite its controversial legality, the fact remains that the ‘unwilling
Charter of the United Nations (adopted 26 June 1945, entered into force 24 October
1945) 1 UNTS XVI (UN Charter) art 2(4).
2 Christian Tams, ‘The Use of Force Against Terrorists’ (2009) 20 European Journal of
International Law 359.
3 UN Charter (n 1), art 51.
4 Kevin Jon Heller, ‘The Absence of Practice Supporting the “Unwilling or Unable” Test’
(Opinio Juris, 17 February 2015) <http://opiniojuris.org/2015/02/17/unable-unwillingtest-unstoppable-scholarlyimagination/#:~:text=Simply%20put%2C%20there%20is%20simply,against%20a%20n
on%2Dstate%20actor> accessed 25 February 2022.
1
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or unable’ justification is continuously being used by certain States to pierce the
shield of sovereignty of the host State in which the NSAs operate.5 Section III
of this paper will thus discuss the dangers of State silence in the face of the
unwilling or unable justification from primarily powerful Western States seeking
to invoke self-defence, as well as the problem of Article 51 communications
from these States. Taken together, this may end up playing into the hands of
proponents of the ‘unwilling or unable’ test, potentially contributing to ‘norm
entrepreneurship’ and the shaping of international law in their favour through
the expansion of self-defence to incorporate the test itself.6
Once it is established that the ‘unwilling or unable’ test is here to stay
despite its uncertain legality, the arguments regarding whether the test should be
legal cannot be dismissed. This debate brings to light the age-old conflict
between the inherent right of self-defence on one hand, and State sovereignty
and territorial integrity on the other. Section IV of this paper will embark on an
analysis of the dangers of lowering the Article 2(4) threshold through the use of
the ‘unwilling or unable’ test. In doing so, this Section will examine the issue
primarily from a Third World Approach to International Law (TWAIL)
perspective, highlighting the fallacy of the ‘vulnerable’ victim State that always
needs protection and which uses the ‘unwilling and unable’ test as a mechanism
to justify potentially spurious claims of self-defence and consequent legitimising
of predatory force against host States.
Whilst important to discuss, the question of should only takes the ‘unwilling
or unable’ test so far. As this paper will demonstrate, practically, States are still
using the ‘unwilling or unable’ test to justify their use of force in self-defence
irrespective of whether the test should be legal. It must be recognised however,
that the ‘unwilling or unable’ test is not a new test under jus ad bellum (the
condition under which States may use armed force) that works to replace the
current law on self-defence.7 Section V of this paper will instead draw upon the
doctrine of necessity in international law and argue that the ‘unwilling or unable’
Gareth D. Williams, ‘Piercing the Shield of Sovereignty: An Assessment of the Legal
Status of the ‘Unwilling or Unable’ Test’ (2013) 36(2) UNSW Law Journal 619.
6 Jutta Brunnée and Stephen J Toope, ‘Self-Defence Against Non-State Actors: Are
Powerful States Willing but Unable to Change International Law?’ (2018) 67
International and Comparative Law Quarterly 263.
7 Noam Lubell, ‘Fragmented Wars: Multi-Territorial Military Operations against Armed
Groups’ (2017) 93 International Law Studies 215.
5
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test should be viewed as a component within necessity. This will ultimately serve
as an additional limit and hurdle for States claiming self-defence to overcome,
thereby curbing potential abuse of the test being used as an alternative route in
expanding and relaxing the strict standards of the use of force by States based
on self-defence. Nevertheless, it is pivotal to take this a step further, in that if
the ‘unwilling or unable’ test is indeed here to stay, clear parameters and criteria
need to be put in place in order to clarify the way in which the principle of
necessity can be used to justify the ‘unwilling or unable’ test. In doing so, this
paper will examine Bethlehem’s Principles, which seek to provide a legal
foundation for the ‘unwilling or unable’ test.8 However, this paper will
consequently reject these Principles on the basis of their lack of clarity, and
instead puts forward a test which builds on and refines Deeks’ seminal factors
of the ‘unwilling or unable’ test proposed a decade earlier9 in order to strike as
close a balance between the inherent right of self-defence on one hand, and
State sovereignty and territorial integrity on the other.
CHAPTER 1: THE CURRENT LEGALITY OF SELF-DEFENCE
AGAINST NON-STATE ACTORS
A) Can armed attacks be carried out by NSAs?
In beginning to assess the current state of legality regarding self-defence
against NSAs, it must be understood whether armed attacks can be carried out
by NSAs in the first place. This can be dispensed with rather swiftly. As stated
previously, Article 2(4) and Article 51 of the UN Charter initially seem to
suggest an inter-State reading10, with Judge Kooijmans in Legal Consequences of the
Construction of a Wall acknowledging that the state-based view has been the
‘generally accepted interpretation for more than 50 years’11 and academicians
such as Schachter proposing that Article 51 can ‘only be triggered by an armed
Daniel Bethlehem, ‘Self-Defense Against an Imminent or Actual Armed Attack by
Non-State Actors’ (2012) 106 American Journal of International Law 769.
9 Ashley S. Deeks, ‘“Unwilling or Unable”: Towards a Normative Framework for
Extraterritorial Self-Defense’ (2012) 52 Virginia Journal of International Law 483, 550.
10 Kimberley N. Trapp, ‘Can Non-State Actors Mount an Armed Attack?’ in Marc
Weller, The Oxford Handbook of the Use of Force in International Law (Oxford University Press
2015) 680.
11 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (Advisory
Opinion) [2004] ICJ Rep 136, 230 [35].
8
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attack from a State’.12 On closer examination however, Article 51 does not
preclude an armed attack being conducted by NSAs. It simply mentions that
Member States may use self-defence if ‘an armed attack occurs against a
Member of the UN’.13 There is no mention as to the source of the armed attack
despite the wording of Article 2(4). Therefore, even if Article 51 does not
address NSAs directly, nothing in the language precludes them from being able
to carry out an armed attack. Furthermore, the travaux preparatoires is vague on
the issue as the negotiating history of the UN Charter demonstrates that early
proposals on Article 51 shifted from an ‘attack by any state’ to ‘armed attack’,
with the reasoning behind this not subject to minuted discussion.14 This view is
further supported by UNSC Resolutions post 9/11 attacks such as UNSC 1368
and 1373, with reference being made to ‘terrorist attacks’ and the ‘inherent right
to self-defence’15, thus reflecting the actor-pluralism that exists today in the
international legal order, in contrast to the previous Westphalian state-based
approach. As such, a purely inter-State reading on the legal order of the use of
force and self-defence is no longer tenable. The international community has
woken up to the fact that attacks by non-State actors are a real and evolving
threat, requiring an international legal response.
B) Are states able to use force in self-defence against NSAs?
Taking a look at ICJ jurisprudence, it is clear that for a victim State to use
self-defence against NSAs, armed attacks by NSAs need to be attributed to the
host State. In its landmark ruling in the Nicaragua case, the ICJ referred to the
Definition of Aggression and crucially noted that in order for the irregular forces to
be attributed to a State, that State had to have ‘substantial involvement’ or
‘effective control’ over the military or paramilitary operation in question.16 This
notion of attribution was again referred to in the Armed Activities case, whereby
the ICJ decided that the attacks conducted by NSAs from the territory of the
DRC against Uganda were ‘non-attributable’ to the DRC and as such, ‘the legal
Oscar Schachter, ‘The Lawful Use of Force by a State against Terrorists in Another
Country’ (1989) 19 Israel Yearbook on Human Rights 209, 216.
13 UN Charter (n 1) art 51.
14 Trapp (n 10) 685.
15 UNSC Res 1368 (12 September 2001) UN Doc S/RES/1368; UNSC Res 1373 (28
September 2001) UN Doc S/RES/1373.
16 Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v
United States) (Merits) [1986] ICJ Rep 14, paras 115, 195.
12
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and factual circumstances giving rise to self-defence by Uganda were not
present’.17 The ICJ’s concept of attribution thereby maintains a narrow interState reading of Article 2(4) and self-defence when NSAs are involved,
addressing only attribution to a State and as such, effectively relegating the NSA
conduct itself. The consequence of this is an attempt by the ICJ to preserve an
outdated inter-State rights-based approach to the use of force regime which no
longer represents the current state of the international legal order. The dangers
of such an approach becomes all the more apparent when dealing with the issue
of self-defence against armed attacks by NSAs that are not attributable to the
host State.
C) Are states able to use self-defence against NSAs in the absence of
attribution to the host state?
When deciding attribution, however, the ICJ consistently addressed selfdefence only against the host State from which the NSAs operate. In the cases
that came before the Court, the circumstances involved self-defence measures
taken against the host State itself, instead of the NSA directly. In Nicaragua, the
ICJ had to only decide the circumstances under which the victim State could
respond in self-defence to armed attacks by NSAs ‘against the State from whose
territory the NSAs were allegedly supported’, thus conditioning the legitimate
use of self-defence on the notion of attribution.18 In the Armed Activities case,
the Court explicitly touched on the fact that the self-defence measures taken by
Uganda were carried out against the DRC itself instead of regions which held
anti-Ugandan rebels.19 The circumstances in these cases have provided the ICJ
wide berth to ignore situations in which self-defence was directed only against
NSAs, with the Court holding that it ‘does not need to respond as to whether
and under what conditions international law provides a right of self-defence
against large scale attacks by irregular forces’.20 The decisions by the ICJ
consequently cannot be read as precluding self-defence only against NSAs in the
host State’s territory. Instead, these decisions deliberately leave open the
question of unattributability by only using attribution as a necessary condition
for self-defence against the host State in which the NSAs operate from.
Armed Activities on the Territory of the Congo (Democratic Republic of Congo v Uganda)
(Judgment) [2005] ICJ Rep 168, 223 [146].
18 Trapp (n 10) 687.
19 ibid 689.
20 Armed Activities (n 17) para 147.
17
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In addition to the treaty basis, it is further crucial to inspect State practice
in assessing whether self-defence against armed attacks by NSAs which are not
attributable to a host State is permissible under customary international law. To
justify this, States have begun to use the ‘unwilling or unable’ test. Trapp’s
definition of ‘unwilling or unable’, due to its comprehensive nature is relied on
in this paper, with the test being described as ‘the basis for a victim State’s use
of defensive force against (and only against) NSAs operating from a host State’s
territory, in response to unattributable cross-border armed attacks by those
NSAs where the host State is unwilling or unable to prevent its territory from
being used by NSAs’.21 Examples of this include Russia’s use of force in
Georgia in 2002 based on Georgia being ‘unwilling or unable’ to prevent the
Chechen rebels from conducting attacks in Russia.22 Even further back in 1979
and 1981, Israel sought to use the ‘unwilling or unable’ test as a reason to justify
its use of force in self-defence against attacks from the PLO and Hezbollah.23
Israel, more implicitly, took a similar position recently in 2006 when it justified
its use of self-defence on the basis of the ‘ineptitude and inaction of the
Lebanese government which has not exercised jurisdiction over its territory for
many years’, with the international community largely refraining from
condemning this.24 Turkey further defended its use of force in self-defence
against the PKK in 1996 to 2008 by referring to Iraq’s unwillingness and
inability to deal with the threat from the PKK.25
However, these varied instances of self-defence against NSAs based on the
‘unwilling or unable’ test have not gained express support from a majority of the
international community. There has been express condemnation from all but
one State in the Security Council, in response to Israel’s guided missile attacks in
Syria based on self-defence in 2003.26 Colombia’s military operations in Ecuador
against FARC further drew condemnation from the Organisation of American

Kimberley N. Trapp, ‘Actor-Pluralism, the ‘Turn to Responsibility’ and the Jus ad
Bellum: ‘Unwilling or Unable’ in Context’ (2015) 2 Journal on the Use of Force and
International Law 199, 222.
22 Deeks (n 9) 486.
23 ibid.
24 Kinga Tibori-Szabó, ‘The ‘Unwilling or Unable’ Test and the Law of Self-Defence’ in
Christophe Paulussen and others, Fundamental Rights in International and European Law:
Public and Private Law Perspectives (1st edn, T.M.C Asser Press 2016).
25 Deeks (n 9) 487, 526.
26 Trapp (n 10) 692.
21
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States in 2008.27 Although members of the Security Council acknowledged
Israel’s right of self-defence against Hezbollah attacks in 2006, Iran, Venezuela,
China, Cuba and the League of Arab Nations condemned Israeli action.28
Furthermore, a much heralded case for proponents of the ‘unwilling or unable’
test involves Operation Enduring Freedom, conducted by the US in
Afghanistan in 2001. This initially seems to be a strong point in favour of the
test, with UNSCR 1368 and 1373 supporting the US resorting to self-defence
against Al-Qaeda and the Taliban.29 However, the justification from the US to
the Security Council was critically not one which involved the ‘unwilling or
unable’ test, but instead was akin to attribution as it was based on support of AlQaeda by the Taliban regime, thereby relying on and maintaining the fact that
there was still a nexus between the non-State actor and the host State.30
One of the clearest instances in which the ‘unwilling or unable’ test has
been used is in the context of US-led force in Syria in 2014 with the US arguing
that the Syrian regime could not and would not confront terrorist safe-havens
effectively.31 However, some coalition members, such as Jordan, Bahrain, Qatar,
Saudi Arabia and the UAE, who participated in the Syrian operations did not
explicitly make such a claim, thus lacking opinio juris in support of the test.32 As
mentioned above, these States are also part of the League of Arab Nations
which specifically rejected the test with regard to Israel attacks on Hezbollah in
Lebanon in 2006.33 Others, including Denmark, Belgium and the Netherlands
confined their participation in operations to Iraqi territory based on consent by
Iraq. 34 Russia, who was a previous proponent of the test, rejected it in opposing
US operations in Syria, with States such as Argentina, Iran and Syria also
criticising the operations.35 Most damning of all is the view of the Non-Aligned
Movement (NAM) when considering the legality of the ‘unwilling or unable’
test. The NAM consists of 120 States and its views should consequently be
ibid.
Tibori-Szabó (n 24) 83.
29 UNSC Res 1368 and UNSC Res 1373 (n 15).
30 Brunnée and Toope (n 6) 269.
31 Tibori-Szabó (n 24) 73.
32 Kevin Jon Heller, ‘Do Attacks on ISIS in Syria Justify the “Unwilling or Unable” Test?’
(Opinio Juris, 13 December 2014) <http://opiniojuris.org/2014/12/13/attacks-isis-syriajustify-unwilling-unable-test/> accessed 25 February 2022.
33 ibid.
34 Brunnée and Toope (n 6) 270.
35 ibid 275, 282.
27
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afforded considerable weight. It has consistently emphasised that the UN
Charter should not be re-written or re-interpreted, most recently stating as such
in 2016,36 while having long opposed the ‘unwilling or unable’ test specifically
with regard to Turkey’s use of force against the PKK in Iraq in 2000.37
Therefore, although academicians such as Deeks state that ‘more than a
century of State practice suggests that the unwilling or unable test is lawful’38
(itself controversial for the reasons mentioned above), it cannot be argued that
there exists enough opinio juris for the test to be classified as part of customary
international law, with Deeks herself conceding that she ‘found no cases in
which States clearly assert that they follow the test out of a sense of legal
obligation’.39 Deeks’ study from 1817 to 2011 demonstrated the fact that only
five States have specifically invoked the ‘unwilling or unable’ test during that
period.40 Five States do not make customary international law regardless of how
powerful those States are. This instead, unfortunately demonstrates that
proponents of the legality of the ‘unwilling or unable’ test tend to privilege the
sporadic practice of mainly Western First-World States while choosing to ignore
the views and objections of majority of States in the Global South. It remains a
myth that the ‘unwilling or unable’ test is established customary international
law and its legality, at the very most, can be classified as ‘unsettled’. Despite this,
and although too early to classify the ‘unwilling or unable’ test as legal, or even
as an ‘emerging norm’41, it is starting to become more and more difficult to
simply ignore the ‘unwilling or unable’ test as it is continuously being used by
powerful victim States regardless of its legality.
CHAPTER 2: THE DANGEROUS INFLUENCE OF STATE
SILENCE ON THE LEGALITY OF THE ‘UNWILLING OR
UNABLE’ TEST
It is difficult to deny that the growing number of purported exercises of
the right of self-defence against NSAs using the ‘unwilling or unable’ test has
Non-Aligned Movement (NAM), 17th Summit of Heads of State and Government of the NonAligned Movement, Final Document (17–18 September 2016) para 25.2.
37 Heller (n 32).
38 Deeks (n 9) 486.
39 ibid 503.
40 ibid 549, 550.
41 Williams (n 5) 620.
36
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gained more relevance in a counter-terrorism context, as illustrated in the
previous section. Despite its ‘illegal’ or unsettled nature, it is nonetheless vital
not to ignore or dismiss the test due to its frequent use. The primary issue lies
with the fact that States who invoke the ‘unwilling or unable’ test are, at times,
not opposed by the majority of other States, who are silent in the face of the
questionable legality of the test. For the sake of clarity, this paper defines silence
as ‘a lack of a publicly discernible response to conduct reflective of a legal
position or to the explicit communication of a legal position’.42 The significance
of this form of non-opposition cannot be understated as it has potential legal
consequences on evolving norms of international law. The International Law
Commission (ILC) has commented on this, making it clear that under certain
circumstances, the number of treaty parties that must actively engage in
subsequent practice to establish an interpretative agreement in the sense of
Article 31(3)(b) VCLT may vary,43 and silence on the part of parties may be
considered acquiescence and acceptance of the subsequent practice.44
The response by States to the ILC’s conclusions has generally been to take
a restrictive stand on circumstances where State silence may establish an
interpretative agreement of a treaty, and that the knowledge or awareness of
silent States and their ability to act are potential factors when considering their
opinio juris.45 Be that as it may, the dangers of State silence being seen as
acquiescence has become more prevalent in recent decades, with scholars
relying on State silence as evidence of support for the controversial ‘unwilling or
unable’ test. Turkey’s use of force against the PKK in Iraq from 1999, and
Russia’s use of force in Georgia against Chechen rebels in self-defence in 2002
were categorised by Chachko and Deeks as instances of how ‘low-level force

Dustin A. Lewis, Naz K. Modirzadeh and Gabriella Blum, ‘Quantum of Silence:
Inaction and Jus ad Bellum’ (2019) Harvard Law School Program on International Law
and
Armed
Conflict,
7
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3420959> accessed 15 March
2022.
43 Paulina Starski, ‘Silence within the process of normative change and evolution of the
prohibition on the use of force: normative volatility and legislative responsibility’ (2017) 4
Journal on the Use of Force and International Law 21.
44 ibid.
45 Lewis, Modirzadeh and Blum (n 42) 32.
42
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used to respond to attacks by NSAs have been met with general acquiescence’46.
Davis, Macherel and Cardiel used the same line of reasoning suggesting
acquiescence with regard to the US-led coalition force in Syria against ISIS in
2014.47 Both cases have been further drawn upon by Hakimi who views third
States as ‘tolerating operations under the unwilling or unable standard’ and
‘tacitly condoning the military operations’.48
The readiness of certain scholars to find acquiescence based on State
silence is certainly worrying. Although they do not explicitly contribute to the
doctrine of silence taking up an evolutionary legal norm, they do provide greater
support and affirmation for powerful States to justify a form of ‘norm
entrepreneurship’: an attempt by certain powerful States to shift legal norms of
their own accord.49 The question may then be phrased as this: why do other
third States not just openly and explicitly reject this shifting of legal norms
instead of, at times, staying silent? Reasons for this may vary, with many falling
outside the scope of this paper, however, from an international political
perspective, State silence may be motivated by military alliances and joint
geopolitical interests. Third States may determine that in the balance of its
interests at the multilateral level, taking a principled position on international law
that does not directly concern the State in question is simply a luxury that that
State does not have the ability to afford. This ends up placing Third States in a
‘catch-22’ situation, whereby they either speak out and face the prospect of
placing their interests at risk, or stay silent and provide licence for powerful
States in the Global North to argue that there are quickly emerging customary
international law rules that cut in their favour.
In essence, Third States (especially those in the Global South) need to be
aware and understand that their silence on the application of the ‘unwilling or
unable’ test can have potential consequences within the jus ad bellum field. A

Elena Chachko and Ashley Deeks, ‘Which States Support the ‘Unwilling or Unable’
Test?’ (LAWFARE, 10 October 2016) <https://www.lawfareblog.com/which-statessupport-unwilling-and-unable-test> accessed 25 February 2022.
47 José Luis Aragón Cardiel, Amanda Davis and Lauranne Macherel, ‘Modern SelfDefense in Practice: Two Case Scenarios’ (2018) 2 Columbia Human Rights Law Review
5.
48 Monica Hakimi, ‘Defensive Force Against Non-State Actors: The State of Play’ (2015)
91 International Law Studies 14.
49 Brunnée and Toope (n 6) 263.
46
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critical obstacle to their awareness, however, arises in the form of ambiguous
Article 51 communications from proponents of the ‘unwilling or unable’ test.
Article 51 of the UN Charter does not elaborate on what makes up an Article 51
communication, the manner of reporting and the implications of not
reporting.50 States in the Global South are further routinely not being made
aware of communications by powerful Global North States asserting selfdefence made to the Security Council under Article 51, with the Legal Advisor
of the Permanent Mission of Mexico to the US being critical of the ‘lack of
information, publicity and transparency’ regarding the Article 51 reporting
process.51 There is an absence of an authoritative system to identify, evaluate
and catalogue self-defence communications, with Article 51 communications
themselves being very difficult to get a hold of by States that are not part of the
Security Council as such communications are not circulated to all UN Member
States.52 The result of this is that Third States may not know whether or on
what basis to respond, feeding into the greater likelihood of default State silence,
thereby providing yet another weapon to the armoury of powerful States in the
Global North to claim acquiescence and the creation of precedents that have
the potential to shift and undermine the current legal order.
Although State silence, in general, has no clear settled doctrinal impact,
certain forms of ‘qualified silence’ can have legal consequences if there is a
legitimate expectation that the Third State has knowledge of the conduct and
claim, as well as the capacity to react and does not do so deliberately.53
Essentially, the point to be made here is that despite the obstacles facing States
that are not proponents of the ‘unwilling or unable’ test, these Third States
cannot be discouraged and continue to treat the ‘unwilling or unable’ test as
illegal based on the default tactic of State silence. These Third States should at
the very least consider that they may have to speak up to preserve legal certainty,
James A. Green, ‘The Article 51 Reporting Requirement for Self-Defense Actions’
(2015) 55(3) Virginia Journal of International Law 563.
51 Pablo Arrocha Olabuenaga, ‘An Insider’s View of the Life Cycle of Self-Defence
Reports by UN Member States’ (JUST SECURITY, 2 April 2019)
<https://www.justsecurity.org/63415/an-insiders-view-of-the-life-cycle-of-self-defensereports-by-u-n-member-states/> accessed 25 February 2022.
52 Pablo Arrocha Olabuenaga, ‘The Time has Come to Have a Conversation at the UN
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as the alternative of silence has the potential to contribute to the state of
volatility of contentious practices in the jus ad bellum field, which comes at the
detriment of these very States.
CHAPTER 3: SHOULD THE ‘UNWILLING OR UNABLE’ TEST BE
LEGAL?
The qualified silence of the international community, in the face of the
invocation of the ‘unwilling or unable’ test by powerful States should not be
underestimated as a tool through which these States can push forward their
agendas through norm entrepreneurship. Consequently, the fact that powerful
States are increasingly using the ‘unwilling or unable’ test to justify self-defence
against NSAs, paired with the uncertainty of State silence that has the potential
to be deemed as acquiescence and contribute to the evolution of customary
international law, calls for this paper to delve into the question of whether the
‘unwilling or unable’ test should be legal in the first place.
The right to use force in a host State’s territory based on self-defence
against attacks by NSAs that are not attributable to the host State, can be
described as the fault line of Article 2(4) prohibition on the use of force, and
Article 51 recognition of State security.54 However, due to the present ‘illegal’ or,
at the most, ‘unsettled’ nature of the ‘unwilling or unable’ test, international law
focuses on accommodating a purely inter-State approach to Article 2(4) and
Article 51, either through a restrictive reading of the Charter or through the
notion of attribution to the host State. Either way, this does not allow for NSAs
to be a part of the jus ad bellum narrative.55 This form of mandatory attribution
ends up placing victim States at the ends of two extreme approaches where
attacks by NSAs are not attributable to the host State. The victim State must
either sacrifice its national security with no method to defend itself, or violate
the territorial sovereignty of the host State, regardless of the host State’s
involvement.56 Neither response is satisfactory. It has been made clear that the
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UN Charter is not a ‘suicide pact’, in that it is not expected that a State should
allow itself to be attacked.57
It is not realistic to expect victim States to stand by idly as they are
attacked by NSAs from the host State.58 This exudes utopian thinking and goes
against the very purpose of Article 51 of the Charter by depriving a State of a
right to respond and defend itself, while failing to evolve in times where actor
pluralism reflects the broader shifts in the international legal order. Nor is it
acceptable for a victim State to use force against the host State whenever the
victim State feels that it has a claim of self-defence, no matter how spurious the
claim is. The ‘unwilling or unable’ test, using the mechanism of State complicity
seems to strike a delicate balance between these two extreme approaches.
Although this is just one account of the ‘unwilling or unable’ test, by identifying
links between NSAs and host States, victim States maintain an inter-State rightsbased approach, while allowing greater scope to accommodate ‘special rules on
attribution of NSA activities’. This is because the links could include providing
minimal or low-level assistance or harbouring NSAs.59 In other words, this
relaxes the high threshold of previous State-based attribution while ensuring
that at least some form of attribution remains and is still necessary through
complicity being akin to the notion of ‘aiding and abetting’ illegal conduct.60
This safely ensures that the ‘unwilling or unable’ test does not completely depart
from the traditional rules on attribution.
Although at first glance, the ‘unwilling or unable’ test using the more
lenient mechanism of State complicity may seem attractive, viewing the test
from this lens fails to deal with the ‘unable’ component of the test. What
happens when the host State is not complicit and willing to tackle the threat of
NSAs within its own territory, but is unable to do so due to some incapacity?
The host State may then find itself in a position where it is labelled by powerful
victim States as having suffered a ‘diminution of sovereignty’, thereby allowing
such victim States to justify violating the host State’s territorial sovereignty when
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the host State lacks control and sovereignty over the NSA.61 Nevertheless, it is
important to question why a host State should claim the privilege of full external
sovereignty while not containing enough internal sovereignty so as to dispel
NSAs within its territory.62 The host State instead possesses a shield against
intervention by the victim State through external sovereignty, while failing to use
its internal sovereignty as a weapon against the NSA in its own territory, thus
heavily favouring territorial sovereignty ahead of self-defence and national
security. This argument, however, is inherently problematic as it assumes that
there are levels of sovereignty which vary according to the degree of internal
State control, with internally stronger States enjoying greater sovereignty
compared to internally weaker States, instead of the traditional conception of
sovereignty being absolute, with a State either enjoying sovereignty or not.63
The failure of the mechanism of complicity and the troubles with the
sovereignty argument of host States open the door to a solution consisting of
the ‘unwilling or unable’ test without the barrier of complicity. The
understanding behind this is that the lack of attribution provides victim States
the opportunity to respond in self-defence to NSAs directly, without needing to
target or being justified in targeting the military or government of the host State.
This direct targeting of NSAs is primarily the approach that victim States have
taken when justifying their self-defence based on the ‘unwilling or unable’ test as
exemplified in Section II above. Further, the ‘unwilling or unable’ test without
complicity signals a move away from the need to have some semblance of
attachment to the traditional rules on attribution, hence allowing victim States to
more effectively respond to the increasingly dangerous threat of NSAs. Despite
the ‘unwilling or unable’ test not being accepted as law, this more flexible
approach ensures that victim States will continue to situate their use of force in
these instances under the Charter, consequently enhancing its viability and
relevance as victim States would be less inclined to simply ignore the Charter
when justifying their use of force.64
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However, the issue most stark here is that the ‘unwilling or unable’ test
now has the potential to shift from a middle-ground approach to an extreme
approach at the other end of the spectrum as mentioned above, as it involves
the lowest threshold for the use of force by the victim State in the name of selfdefence against the host State. The victim State now has free licence to use force
based on the ‘unwilling or unable’ test irrespective of the host State’s
involvement in the first place, with the victim State taking up a position where it
can unilaterally act as judge, jury and executioner with regard to whether the
host State was unwilling or unable to deal with NSAs within its territory. The
result of this is a total favouring of national security and self-defence ahead of
territorial sovereignty, while making a mockery of the cornerstone of modern
international law in Article 2(4), by risking the transformation of a supposed
temporary defensive right to one of forcible intervention.65
It is of paramount importance to thus continue the thread of analysis of
the unwilling or unable test from a TWAIL perspective, as the fact that the
‘unwilling or unable’ test is mostly promoted and used by powerful States in the
Global North only adds to the test being viewed as one which ‘harkens back to
the standard of civilisation in nineteenth century international law’66 that
‘enabled European States to accord non-European States lesser legal status
because of how they were internally organised’.67 The ‘unwilling or unable’ test
thereby ‘reintroduces a hierarchy of States’ within the jus ad bellum field by
almost categorising State civilisation as based on the internal legal control that a
State has, thus reducing the notion of sovereign equality under the UN Charter
from an absolute to a relative concept.68 This brings to mind notions of colonial
origins and Eurocentrism as it makes it easier for powerful victim States in the
Global North to portray host States in the Global South as ‘weak’ or ‘failing’
States that cannot be trusted to govern or take action against NSAs within its
territory, while Global North States are painted as the ‘saviour’ instead.
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As the ‘unwilling or unable’ test is constantly being used against States in
the Global South, these very States (even when they are willing) are left with no
option but to either consent to operations on their territory from powerful
States or become the subject of forcible intervention whenever these powerful
States decide as such.69 Global South States are increasingly under pressure to
adopt measures and policies that favour Global North interests to avoid the
spectre of the ‘unwilling or unable’ test. The fact is that there has been too
much focus on the plight of the victim State and its security at the expense of
the host State who, due to power inequalities, may find itself marginalised and
placed in a position where it is increasingly difficult to hold to account powerful
victim States for arbitrary determinations and use of the ‘unwilling or unable’
test. Questions such as whether a host State’s reluctance to situate State military
against NSAs can be construed as unwillingness, or whether unwillingness can
be construed when the host State rejects outside assistance while taking all
appropriate measures in its own view against NSAs, are all decided by the victim
State and therefore extremely subject to manipulation.70 While recognising that
there do exist genuine claims of self-defence if the host State is unwilling or
unable to deal with armed attacks from NSAs in their territory, the arbitrary
nature of the ‘unwilling or unable’ test ends up legitimising predatory uses of
force by powerful victim States from the Global North.
Ultimately, the question of whether the ‘unwilling or unable’ test should be
legal comes down to the issue of arbitrariness and potential for abuse in
deciding when a host State is ‘unwilling or unable’ to tackle the threat of NSAs
within its own territory. This is significant in polarising those who flat out reject
the ‘unwilling or unable’ test from those who believe whole heartedly in it in
favour of victim States. In its penultimate section below, this paper will attempt
to bridge this gap by drawing attention to the doctrine of necessity, with the
‘unwilling or unable’ test being viewed as an additional limitation within the test
of necessity that victim States must satisfy when claiming self-defence against
armed attacks by NSAs that are not attributable to the host State.
CHAPTER 4: KEEPING THE ‘UNWILLING OR UNABLE’
TEST IN CHECK THROUGH THE DOCTRINE OF NECESSITY
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As depicted above, the dangers of lowering the Article 2(4) threshold are
rife when using self-defence based on the ‘unwilling or unable’ test absent
attribution of armed attacks by NSAs to host States. This has led many scholars
to claim that the ‘unwilling or unable’ test has led to an unwarranted expansion
of Article 5171 through a decoupling of the breach of the host State’s territorial
sovereignty from the responsibility for the use of force by the victim State,
allowing the host State to be subject to the former, but absolving the victim
State from legal consequences of the latter.72 It is, however, critical at the outset
to note that the ‘unwilling or unable’ test should not be seen as a completely
new justification for the use of force by victim States, but instead as a
component of the doctrine of necessity.73 Despite not being explicitly
mentioned in Article 51 of the Charter, as is clear from ICJ jurisprudence,
necessity and proportionality are clear limits on any instance of self-defence.74
Simply put, if the host State is willing and able to tackle NSAs in its territory, the
use of force in self-defence by the victim State does not satisfy the requirement
of necessity, and in fact, is deemed unlawful as it will not be able to be justified
by self-defence at all.75 By placing the ‘unwilling or unable’ test within the
doctrine of necessity, will the high threshold of Article 2(4) really be lowered or
instead reinforced? In this sense, instead of being viewed as a new route for
widening self-defence, the ‘unwilling or unable’ test should be seen as yet
another hurdle that the victim State must overcome in satisfying the
requirement of necessity in order to resort to self-defence in the first place.
However, it is not enough, and almost negligent, to invoke the doctrine of
necessity as a way to constrain the abuse of the ‘unwilling or unable’ test,
without setting out clear parameters and criteria for how the ‘unwilling or
unable’ test would operate within such a doctrine in practice. As it currently
stands, this tends to lead to the ‘unwilling or unable’ test ‘both under- and overprotecting the security equities of victim States’.76 Due to the current lack of
clarity of the test, victim States may be wary of using the test due to the political
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and legal ramifications of doing so, with States such as France, Denmark and
the Netherlands as possible examples in their assessment of legal justifications
for using force in Syria or Iraq in 2014/15.77 On the other hand, victim States
may use the current broad, generalised ‘unwilling or unable’ test in their favour
as a legal shield when using force against host States as it is ‘easy to make and
relatively hard to disprove’.78 By merely stating that the ‘unwilling or unable’ test
shall be used as the last resort, thus deeming it necessary, without deeper
engagement into how and under what conditions the test will be used, simply
serves as an insincere constraint on arbitrariness while paying lip service to the
potential for abuse of the test, as highlighted in Section IV above.
Daniel Bethlehem admirably took this a step further in 2012 by developing
the Bethlehem Principles around the doctrine of necessity to provide a more
solid legal grounding to the ‘unwilling or unable’ test.79 It is important at this
stage to note that these Principles do not reflect customary international law,
nevertheless it is clear that they have come to provide the substance for States
asserting the ‘unwilling or unable’ test.80 The primary issue with these Principles
nonetheless lies in the fact that they do not expand on ‘how and by whom a
series of determinations are to be made’ when deciding on whether to use of
force in self-defence against NSAs in another State based on the ‘unwilling or
unable’ test.81 Principle 10 emphasises the requirement of consent for the use of
force, as if the host State consents to the victim State’s use of force in its
territory against NSAs, there is no violation of territorial sovereignty and no
need for the justification of self-defence from the victim State.82 However,
Principles 11, 12 and 13 then go on to extraordinarily reduce the meaning of
that presumption by implying that if the host State were to refuse consent, it
would be seen as harbouring or colluding with the NSAs.83 This is regardless of
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whether the host State refuses consent due to its own assessment that a use of
force is not necessary or justified currently in dealing with the NSAs. There is an
absence of guidance as to the evidence that the victim State needs to provide to
the host State in requesting such consent.84 Instead, the Principles seem to put
forward an ultimatum from the victim State to the host State where the host
State either has to take action or consent, or the victim State will undertake
strikes in the host State’s territory.85
Taken together, Principles 11, 12 and 13 allow the victim State to
unilaterally infer the host State’s ability to deal with NSAs and whether at times,
requesting consent is unnecessary due to it ‘undermining the effectiveness of
action in self-defence or would increase the risk of armed attack’.86 These
unilateral decisions by Global North victim States are permitted to be taken
without any form of communication with the Global South host State, once
again overly privileging the interests of powerful victim States at the expense of
the rights of weaker host States.87 In addition, the standard applied within the
Bethlehem Principles is one of a ‘reasonable and objective basis’, without any
explanation as to how such a standard is to be applied in practice.88 Thus, the
Bethlehem Principles, while laudable in being an attempt to improve on the
previous non-existent clarification of the use of the ‘unwilling or unable’ test,
seemingly papers over the cracks as they ultimately rest on the victim State
making determinations on the host State’s ability and willingness, all under a low
standard of reasonableness.89 The Bethlehem Principles only serve to reinforce
the inequalities detailed throughout this paper and exacerbate the risk of
destabilising the jus ad bellum regime by providing powerful Global North victim
States with greater ammunition against weaker Global South host States in the
form of a legal basis to rest their justification of self-defence in the name of the
‘unwilling or unable’ test on.
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This is where Deeks’ seminal factor-based test comes into play in shoring
up the ‘unwilling or unable’ test. The factor-based test encompasses five
principles, requiring the victim State to ‘(1) prioritise consent or cooperation
with the victim State over unilateral uses of force, (2) ask the host State to
address the threat and provide adequate time for it to respond, (3) reasonably
assess the host State’s control and capacity in the region, (4) reasonably assess
the host State’s proposed means of suppressing NSAs and (5) evaluate its prior
interactions with the host State’.90 Only once there is an examination into all five
factors will it be deemed necessary and lawful or unnecessary and unlawful for
the victim State to use force in self-defence against NSAs in the host State. At
first glance, these factors may seem similar to the Bethlehem Principles.
However, upon taking a closer look, there certainly seems to be more deference
paid to the host State in Deeks’ analysis. With the first factor, there exists an
emphasis on consent and cooperation, however, the fact that the host State
denies the victim State’s request for consent does not automatically provide the
victim State with a legally sound basis to violate the host State’s territorial
sovereignty. Instead of being an ultimatum, the lack of consent from the host
State may instead only prove relevant to the ‘unwilling or unable’ analysis
instead of being instantaneously decisive.91
There further seems to be a greater element of communication between
the victim State and host State within Deeks’ test. In the event that the host
State does not consent to the victim State using force in its territory against
NSAs, the victim State is encouraged to request the host State to take action
against NSAs in its territory. In doing so, the victim State is further encouraged
to ‘share relevant information with the host State about the location and nature
of the threat’.92 By doing so, the host State will now more holistically understand
the nature of the threat of the NSAs to the victim State. The increased
communications between both States will ensure that the victim State will not
be able to keep such information classified in order to have greater leeway in
violating the host State’s territorial sovereignty, thereby preventing the host
State from being subject to the creation of a strict liability regime.93
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Further, in assessing the proposed means to suppress the threat of NSAs,
deference is once again paid to the host State ahead of the interests of the victim
State. The approach taken here is one of what a ‘reasonable State’ would believe
is sufficient in preventing armed attacks from NSAs within the host State from
occurring.94 This requires the victim State to seriously consider the ways in
which the host State intends to suppress the NSA, and if in doubt, err on the
side of the host State’s plan irrespective of whether the victim State would have
taken a different approach.95 Such deference to the host State may seem unjust,
however, this is in line with the responsibility that the victim State holds as a
potential bearer of the use of force. The use of force by the victim State on the
territory of the host State is a breach of its sovereignty, and is not a matter that
should be taken lightly, therefore demanding that the benefit of the doubt be
given to the host State. Moreover, if the host State’s plan fails, the victim State
will have more reason to persuade the host State that a change in tact is
necessary and factor this into the overall analysis of whether the host State is
able to suppress the NSA.
As such, the improvements present within Deeks’ factor-based test
compared to Bethlehem’s Principles is striking and welcome, in providing a
greater balance between the respect for territorial sovereignty of the host State
and right of self-defence of the victim State. This is not to say that Deeks’
factor-based test is absent of criticism. There still remains a lack of clarity when
arguing that the victim State must provide the host State with a ‘reasonable
amount of time to respond to that threat’ and ‘make a reasonable assessment of
territorial control and State capacity’.96 The test here should be one similar to
the way Deeks deals with factor 4 of her test, namely what a ‘reasonable State’
would believe is a reasonable amount of time to respond to a threat or how a
‘reasonable State’ would assess territorial control and State capacity.97 For
instance, it is unsuitable to set a uniform time limit on the amount of time a host
State has to respond to a threat as circumstances vary on a case-by-case basis.
The assessment of the timing a ‘reasonable State’ would set in this situation
would provide a suitable alternative instead. Although it is acknowledged that
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there are difficulties in even defining a ‘reasonable State’98 once the ‘reasonable
State’ is placed in the position of the victim State, the ‘reasonable State’ should
be obligated to at least make assessments in good faith and objectively based on
information available publicly from credible sources.99 The evidence used in
making such assessments should be disclosed and be of a compelling
standard.100 The reasoning behind this is that since the victim State unilaterally
makes the assessment, a ‘reasonable State’ should always provide greater
deference to the host State when making its assessments with a view to
balancing the respect for territorial sovereignty of the host State and right of
self-defence of the victim State.
Furthermore, factor 5 of Deeks’ test which states that the victim State
must ‘evaluate its prior interactions’ with the host State when making a decision
as to whether the host State is ‘unwilling or unable’ to suppress the NSA, should
be refined further.101 With the current test and based on previous interactions
with the host State, the victim State may be biased and use these previous
interactions as ‘precedent’ to limit the number of opportunities it provides to
the host State to suppress the NSA. This may consequently lead to potentially
effective plans of the host State in dealing with NSAs to be disregarded in
favour of the use of force from the victim State. Each individual case needs to
be reasonably and objectively assessed on its own merits to prevent the victim
State from simply drawing conclusions that the host State is ‘unwilling or
unable’ to suppress NSAs based on previous interactions. This assists in
preventing host States who are not allies or whom do not have a stable political
relationship with the victim State from being subject to such bias and
arbitrariness. It should, however, not be forgotten that the primary approach
and priority of the victim State should be to gain consent from the host State to
use force in suppressing NSAs.102 Even if, after consideration of all five factors,
the victim State decides that the host State is unwilling or unable to suppress the
NSA and that the use of force on its territory is consequently necessary, the
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victim State must communicate and attempt to obtain consent for a reasonable
plan in dealing with the NSA.103
Therefore, a refinement of Deeks’ five-factor test within the doctrine of
necessity embodies a grounding of the notion of reasonableness to an objective
standard as well as the constant prioritisation of consent, instead of one that can
be interpreted arbitrarily by the victim State. Taken together, this refinement has
the potential to stem the current one-sided inequity of power relations between
the victim State and the host State when it comes to the ‘unwilling or unable’
test through providing a greater constraint on powerful victim States arbitrarily
using the test on weaker host States, while legitimising the victim State’s use of
force when it is used in accordance with the test. This paper does not claim that
certain victim States will not still use force despite clearer proposals such as this
on the ‘unwilling or unable’ test.104 However by refining tests such as Deeks’,
these States will have less incentive and justification to do so, while those against
the ‘unwilling or unable’ test will expect strict adherence by victim States to the
refined test. Thus, although powerful victim States would tend to prefer
Bethlehem’s Principles as they provide such States with more leeway and
flexibility, these States should seriously consider the refined proposal of Deeks’
test as it does more to narrow the gap between those who flat out reject the
‘unwilling or unable’ test from those who believe whole heartedly in it in favour
of victim States. It is important to highlight that a win-win scenario is not
showcased here, in that this is not the perfect solution to the controversy of the
use of the ‘unwilling or unable’ test. The viability of these new standards
remains outside the scope of this paper as the primary aim here is to establish a
theoretically sound framework. However, through fleshing out Deeks’ test, it
provides a greater incentive for the host State to address the threat from the
NSA within its territory. This thereby enables the host State to gain full control
of its territory and negates the need for self-defence to be used in the first place,
accordingly striking a further balance between the host State’s territorial
sovereignty and the inherent right of the victim State to self-defence.105
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CONCLUSIONS
It is well settled in international law that armed attacks can be carried out
by NSAs and that States are able to use force against NSAs when armed attacks
by NSAs are attributable to the host State. This perfectly represents the
dichotomy between the international legal system waking up to the fact that
attacks by non-State actors are a real and evolving threat that require an
international legal response, and an attempt by the ICJ to preserve an outdated
inter-State rights-based approach to the use of force regime which no longer
represents the current state of the international legal order. The ‘unwilling or
unable’ test attempts to determine when self-defence is permissible when armed
attacks by NSAs are not attributable to the host State. However, as has been
constantly underlined, there does not exist enough opinio juris for the test to be
classified as part of customary international law, with proponents of the test
tending to favour the occasional practice of powerful Global North States in the
face of constant rejection of the test by Global South States.
Despite this, powerful victim States are continuing to use the test
regardless of its legality, with the silence of States who are not proponents of the
test being seen as acquiescence and consequently a way for powerful victim
States to push forward their agendas through norm entrepreneurship.106 As it
seems that the ‘unwilling or unable’ test is here to stay for the foreseeable future,
this paper has delved into the necessary question of whether the ‘unwilling or
unable’ test should be legal in the first place. The ‘unwilling or unable’ test,
without the barrier of complicity, signals a move away from false needs to have
some semblance of attachment to the traditional rules on attribution, hence
allowing victim States to more effectively respond to the increasingly dangerous
threat of NSAs. However, far from striking a balance between respect for the
host State’s territorial sovereignty and the right of self-defence of the victim
State, the test instead shifts from a middle-ground approach to an extreme
approach involving the lowest threshold for the use of force by the victim State
in the name of self-defence against the host State. This current arbitrary nature
of the test only ends up legitimising predatory uses of force by powerful victim
States from the Global North against weaker host States from the Global South,
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keeping these latter States subservient within a newly formed hierarchy of
sovereignty and civilisation.107
It is thus important to impose constraints on a seemingly revisionist wave
that intends to modify or get rid of the hallmarks of international law that
interfere with the interests of powerful States.108 By viewing the ‘unwilling or
unable’ test as a component of the doctrine of necessity instead of a completely
new justification for the use of force by victim States, the arbitrary use of force
can be contained and the unwarranted expansion of Article 51 in favour of
powerful victim States can be halted. Deeks’ factor-based test undoubtedly
provides more precision in doing so compared to Bethlehem’s Principles, which
provides powerful victim States with more leeway and flexibility to violate the
territorial integrity of the host State. However, only with a refinement of Deeks’
test through the notion of reasonableness and objectivity, will greater clarity be
achieved. This strikes a more appetising balance between the territorial integrity
of the host State (through much greater deference paid to the host State by the
victim State) and the inherent right of self-defence of the victim State (through
the victim State still making the final assessment). This refined test is an
improvement on the ‘unwilling or unable’ test in its current form, and has the
potential to narrow the gap between those who flat out reject the ‘unwilling or
unable’ test from those who believe whole heartedly in it in favour of victim
States. If taken up by victim States and recognised by host States, there may just
be less scope for the controversial ‘unwilling or unable’ test to make a mockery
of the cornerstone of modern international law.
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Crisis: The Case for Reinstating the Requirement to
Exhaust Local Remedies
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ABSTRACT
This article dissects a variety of structural issues that contribute to the ‘legitimacy crisis’
currently faced by Investor State Dispute Settlement (ISDS) and in particular, treaty-based
Investor-State Arbitration (ISA). Primarily, it addresses issues of jurisdictional overlap with
domestic courts, and the inability of ISA to engender ‘good governance’ norms and the rule of
law in respondent states. By examining these structural issues and their relationship with the
difficult, and at times inflammatory relationship between the international investment
protection regime and domestic governments and judiciaries, it contends that further
internationalization, or ‘systemic reform’ in lieu of the proposals made by the European Union
is not adequate for resolving the legitimacy crisis. Rather, it proposes that a more radical,
reintegration of domestic courts is necessary through the reinstatement of a traditional
requirement of customary international law, the requirement to exhaust local remedies before
commencing arbitral proceedings.
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INTRODUCTION
In 2015, during the height of negotiations over the controversial
Transatlantic Trade and Investment Partnership, Celia Malmström, the EU
Commissioner on Trade, decried a ‘fundamental and widespread lack of trust by
the public in the fairness and impartiality of the old ISDS model’.1 This
statement reflected mounting criticism from both academic commentators and
the general public directed towards what would become a major stumbling
block in the ultimately failed negotiations.2 At the heart of the controversy was
Investor-State Arbitration (ISA), a mechanism of international investment
protection enshrined in the ‘vast majority’ of international investment treaties
around the world.3 This mechanism is often described as creating a ‘unique legal
and political position for international investors’, in that it provides private
foreign investors with a direct and exclusive right of standing to sue States for
compensatory damages before an international tribunal.4 As a direct right, unlike
in other comparable international fora, ISA does not require the exhaustion of
local remedies prior to instigating arbitration.5 Furthermore, these tribunals are
not public courts but consist of private, ad-hoc arbitrators whose judgements
are nevertheless binding on states,6 via the New York Convention.7 The
dramatic increase in critical literature over the last 10 years, alongside increased
public awareness and activism, and the formation of public-interest groups
Cecilia Malmström, ‘Proposing an Investment Court System’ (European Commission Blog,
16
September
2015)
<https://wayback.archiveit.org/12090/20191128122737/https://ec.europa.eu/commission/commissioners/20142019/malmstrom/blog/proposing-investment-court-system_en> accessed 20 April
2021.
2 Thomas Dietz, Marius Dotzauer and Edward S. Cohen ‘The Legitimacy Crisis of
Investor-State Arbitration and the New EU Investment Court System’ (2019) 26 Review
of International Political Economy 749, 750.
3 Yannick Radi, Rules and Practices of International Investment Law and Arbitration (1st edn,
Cambridge University Press 2020) 26.
4 Jonathan Bonnitcha, Lauge N Skovgaard Poulsen and Michael Waibel, The Political
Economy of the Investment Treaty Regime (1st edn, Oxford University Press 2017) 21.
5 Convention on the Settlement of International Disputes Between States and Nationals
of Other States (adopted 18 March 1965, entered into force 14 October 1966) art 26.
6 Dietz, Dotzauer and Cohen (n 2) 751.
7 Convention on the Recognition and Enforcement of Foreign Arbitral Awards (adopted
3 My 1956, entered into force 7 June 1959) 330 UNTS 3 (New York Convention) art 3.
1
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dedicated to dismantling Investor-State Dispute Settlement (ISDS) in its current
form,8 has been characterised by several authors as an ongoing ‘legitimacy
crisis’.9
Amid mounting scrutiny, several different reformist movements have
emerged, each spearheaded by a variety of different actors and targeting
different contested elements of the investment protection regime. UNCITRAL
Working Group III, established in 2017, has served as a multilateral forum to
facilitate this process, equipped with a ‘broad mandate’ to identify concerns and
recommend potential solutions to the UNCITRAL Commission whilst utilising
the ‘widest possible breadth of available expertise from all stakeholders’, and
have invited submissions from a variety of different sources including
governments, universities and arbitral associations.10 Other states, however,
have progressed their own reform agenda through direct action. The European
Union for example, has been key proponents of ‘systemic reform’ through the
establishment of a standing multilateral investment court to entirely replace
ISA,11 and have included provisions related to its future creation in recent
bilateral investment treaties (BITs) with Canada, Vietnam, Singapore and
Mexico.12 On the other hand, ‘paradigm shifters’ like India, South Africa and
Brazil; united by their scepticism of any system that allows investors to make
international claims directly against States, have often acted unilaterally.13 One
example of this kind of action is South Africa’s controversial decision to
unilaterally terminate several BITs in 2015, and ‘pull out’ of the established

Stop ISDS (Website) <https://stopisds.org.uk/> accessed 27 April 2021.
Dietz, Dotzauer and Cohen (n 2) 752.
10 UNCITRAL, ‘Report of Working Group III (Investor-State Dispute Settlement
Reform) on the work of its thirty-fourth session’ (19 December 2017) 34th Session (2017)
UN Doc A/CN.9/930/Rev.1 3.
11 Issam Hallak, ‘Multilateral Investment Court’ (European Parliamentary Research Service,
January
2020)
8
<https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/646147/EPRS_BRI(2
020)646147_EN.pdf> accessed 15 March 2022.
12 Anthea Roberts, ‘Incremental, Systemic, and Paradigmatic Reform of Investor-State
Arbitration’ (2018) 112(3) American Journal of International Law 410, 410.
13 ibid.
8
9
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ISDS system,14 replacing it with the Protection of Investment Act,15 explicitly
applicable to ‘all investors’ foreign and domestic alike, alongside establishing a
system of State-to-State arbitration.16
Historically, the development of treaty-based ISA as a means of protecting
the interests of foreign investors is rooted in overcoming the perceived failures
of the primary system of investment protection that preceded it: diplomatic
protection. Diplomatic protection, as a political and discretionary process, was
ultimately considered ineffective in ensuring that foreign investors benefited
from an ‘international minimum standard’ of protection regardless of any
deficiencies in the legal system of the host state.17 In particular, it was conceived
that a key ‘innovation’ of treaty-based ISA over the former diplomatic
protection system would be that it would allow investors to bypass a traditional
requirement of customary international law by removing the requirement to
exhaust local remedies.18 This was first expressly confirmed in Art 26 of the
International Centre for Settlement of Investment Disputes (ICSID)
Convention, the most influential set of procedural rules for ISA.19
Indeed, the decision to remove the local remedies requirement,
‘dominated’ the contested drafting history of Article 26,20 with delegates from
Latin America expressing particular concern that the rule would undermine
domestic courts and create procedural privileges for foreign investors.21 The
Mmiselo Freedom Qumba, ‘South Africa’s Move Away from International InvestorState Dispute: A Breakthrough or Bad Omen for Investment in the Developing World?’
(2019) 52(1) De Jure Law Journal 358.
15 Protection of Investment Act 2015 (South Africa), s 1.
16 ibid s 13(5).
17 Alireza Falsafi, ‘The International Minimum Standard of Treatment of Foreign
Investors’ Property: A Contingent Standard’ (2007) 30 Suffolk Transnational Law Review
318, 321.
18 Campbell McLachlan, Laurence Shore and Matthew Weiniger, International Investment
Arbitration: Substantive Principles (2nd edn, Oxford University Press 2017) 114.
19 ICSID Convention (n 5) art 26.
20 Christoph Schreuer, The ICSID Convention: A Commentary: A Commentary on the Convention
on the Settlement of Investment Disputes between States and Nationals of Other States (2nd edn,
Cambridge University Press 2009) 403.
21 International Centre for Settlement of Investment Disputes, The History of the ICSID
Convention Volume II Part 2 (ICSID Publication 1968) 67.
14
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decision reflects both the predominant motivations and the tacit assumptions
that motivated the development of the international investment protection
regime in the mid-20th century. First, it was assumed the regime would
predominantly be used by investors from capital-exporting, developed nations
in the West to protect their investments in developing nations, where there were
seldom independent judiciaries or strong domestic institutions.22 Secondly, it
reflected the fundamental motivation behind the establishment of the
international investment regime: to protect foreign investments and incentivise
investors to enter into emerging and potentially unstable markets.23 Both of
these assumptions, however, have been challenged in the modern context.
Canada and Germany have both been subject to successful investment
arbitration claims, despite having what are typically regarded as strong domestic
institutions and independent judiciaries. Furthermore, ISDS, is now generally
regarded as having responsibilities beyond the mere promotion of flows of
foreign investment. This includes encouraging sustainable development and the
promulgation of the rule of law, as indicated by the UNCITRAL endorsed UN
Sustainable Development Goals,24 and by increasing reference to these goals in
modern BITs, such as the 2017 Rwanda-UAE IIA.25
This article argues that in the context of mounting pressure in favour of
reform, the decision to remove the requirement to exhaust all local remedies
before referring the dispute to arbitration ought to be reconsidered. Instead, it
ought to be reinstated in the international investment protection regime as a
prerequisite for access to international arbitral proceedings. Furthermore, in the
case of further systemic reform in lieu of the proposals of the European Union,
it should be instated as a prerequisite for access to any multilateral investment
Peter-Tobias Stoll, ‘International Investment Law and the Rule of Law’ in Till Patrik
Holterhus (ed), The Law Behind Rule of Law Transfers (1st edn, Nomos Verlagsgesellschaft
2019) 273.
23 Gabrielle Kaufmann-Kohler and Michele Potestà, ‘Why Investment Arbitration and
Not Domestic Courts? The Origins of the Modern Investment Dispute Resolution
System, Criticism, and Future Outlook’ in Gabrielle Kaufmann-Kohler and Michele
Potestà (eds), Investor-State Dispute Settlement and National Courts (1st edn, Springer
International Publishing 2020) 13.
24 UNGA Res 68/204 (27 July 2015) UN DOC A/RES/68/204.
25 Rwanda – United Arab Emirates Bilateral Investment Treaty (signed 1 November
2017) Preamble.
22
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court or institution. This position directly addresses several key sources of
tension from which the current legitimacy crisis is derived. More precisely, this
reform would help restore balance between international and domestic dispute
mechanisms, whilst providing the mechanisms necessary for ISA to positively
impact the domestic rule of law and achieve the UN Sustainable Development
Goals.
Part I of this article collates a selection of jurisdictional issues currently
raised by the ISA in the absence of a duty to exhaust local remedies. It will
engage in a critical analysis of relevant arbitral jurisprudence in this area,
ultimately arguing that no adequate solution has been found, giving rise to
uncertainty, dissatisfaction, and unfairness. Further, it will argue that other
prospective ‘incremental’ solutions within the current system are mostly
ineffective. Instead, a duty to exhaust local remedies represents the most
promising solution for restoring balance between international and domestic
dispute resolution mechanisms.
Part II examines how ISA can serve as a mechanism to positively affect
domestic institutions and the domestic rule of law through the promulgation of
good-governance norms in host states. First, it addresses why issues relating to
the domestic rule of law are of particular importance in relation to ISDS’s
ongoing legitimacy crisis. Second, it examines countervailing narratives that
suggest ISA in its current form does already improve outcomes at a domestic
level, with a particular focus on the work of Schill and Echandi. Third, it
addresses the disparity between these narratives and on-the-ground empirical
research. Finally, it applies Puig and Schaffer’s institutional methodology to
contend that a duty to exhaust local remedies can provide the missing
‘complementarity mechanisms’ necessary for ISA to positively impact the
domestic rule of law. This is achieved by aligning international and national
dispute mechanisms, and this solution will be particularly valuable should the
proposed multilateral investment court eventually be established.26

Sergio Puig and Gregory C. Shaffer, ‘Imperfect Alternatives: Institutional Choice and
the Reform of Investment Law’ (2018) 112 American Journal of International Law 361,
365.

26
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Whilst the potential difficulties raised by reinstating a duty to exhaust local
remedies are addressed throughout, Part III of this article addresses three
commonly cited criticisms. First, it contests the notion that domestic courts are
inherently unsuitable fora for investment disputes and lack the required
expertise. Second, it will consider whether a duty to exhaust local remedies
would impose unduly onerous costs and delay on investors. Finally, it will
consider whether the eventual establishment of a multilateral investment court
would render the duty to exhaust local remedies incompatible or unnecessary.
I. JURISDICTIONAL CONFLICT AND ISA
1) The Nature of Jurisdictional Issues raised by ISA
In public international law, where claims regularly appear in both national
and international fora, the jurisdictional overlap between the two has long been
guarded by the ‘exhaustion of local remedies’ rule.27 A prototypical example of
this requirement is Article 35(1) of the ECHR, which requires the exhaustion of
local remedies before a case can be argued before the European Court of
Human Rights.28 Similarly, prior to the development of treaty-based ISA and the
original drafter’s decision to exclude the requirement in the ICSID Convention,
exhaustion was a pre-requisite for exercising the right to diplomatic protection,
with States ‘not able to present an international claim… before the injured
person has… exhausted all local remedies’.29
A key part of the rationale behind this lies in the desire to prevent parallel
proceedings. This occurs where two different kinds of fora are simultaneously
called upon to resolve a dispute concerning the same subject matter, raising the
risk of conflicting judgements, or claimants ‘trying their luck’ across multiple
different fora to maximise their chance of success.30 To this end, the Institut de

McLachlan, Shore and Weiniger (n 18) 98.
Convention for the Protection of Human Rights and Fundamental Freedoms
(European Convention on Human Rights, as amended) (ECHR) art 35(1).
29 International Law Commission ‘Draft Articles on Diplomatic Protection, Official
Records of the General Assembly’ 61st session Supp No 10 UN Doc A/61/10 (2006).
30 Jane Kelsey, David Schneiderman and Gus Van Harten and others, ‘Phase 2 of the
UNCITRAL ISDS Review: Why “Other Matters” Really Matter’ (2019) Osgoode Legal
27
28
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Droit International have argued that the avoidance of duplicative litigation
ought to be considered a general principle of law, as ‘parallel litigation... may
lead to injustice, delay, increased expense, and inconsistent decisions.’31
Secondly, the traditional separation of international and national fora, as
preserved by the local remedies rule in diplomatic protection cases was
motivated by respect for the legal authority of domestic courts in the interest of
international comity.32 Specifically, jurisdictional overlap raises the concern that
an international forum might unnecessarily encroach on the domestic court’s
traditional function as the primary means of dispute resolution within that
jurisdiction, particularly if the parties can pursue the claim directly at the
international level, bypassing relevant domestic remedies. This norm has found
expression in various forms throughout the jurisprudence of the major
international dispute settlement bodies, most explicitly by the International
Court of Justice (ICJ) in Interhandel, who justified comity on the basis that ‘the
State where the violation occurred should have an opportunity to redress it by
its own means, within the framework of its own domestic system’ in the first
instance.33 Thus, the local remedies rule was seen as a means of providing an
opportunity for internalised learning through self-correction, and in the case of
diplomatic protection struck a delicate balance. In the first instance, the
domestic courts would have the opportunity to examine the dispute and apply
domestic law and any other relevant source of legal norm within its jurisdiction,
providing the opportunity to correct the underlying issue and set a lasting
precedent. However, should the domestic system fail to correct the potential
violation, the aggrieved investor would then be able to attempt to seek recourse
at the international level.

Studies Research Paper, 7 <https://www.ssrn.com/abstract=3329332> accessed 18
November 2020.
31 L Collins and Georges Droz, ‘The Principles for Determining when the Use of the
Doctrine of forum non conveniens and anti-injunctions is appropriate’ (Institut de Droit
International, 2004) 70(2), 4.
32 James R. Crawford, Thomas D. Grant, ‘Local Remedies, Exhaustion Of’, Max Planck
Encyclopedias of International Law (Oxford University Press 2007) 7.
33 Interhandel Case (Switzerland v United States of America) (Preliminary Objections)
[1959] ICJ Rep 6, para 27.
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In addition to the suspension of the local remedies’ requirement, several
features of investment disputes have a propensity to generate unique instances
of judicial overlap. First, investors very often enter into investment contracts
directly with states, which impose contractual obligations, alongside those
imposed by the pre-existing bilateral investment treaties between the host state
and investor’s home state.34 These contracts often contain a dispute resolution
clause indicating the exclusive forum for the resolution of issues that may arise
under that contract (most often a domestic institution).35 Secondly, the subject
matter of ISA cases frequently concerns government policies that directly
impact the domestic population, such as changes to environmental law and
labour law. Veolia v Egypt, which concerned an increase in the national minimum
wage, is a particularly controversial example of this phenomenon.36 Given the
wide-ranging implications such reform has on local populations, as noted by
Stoll, ‘the rule of law can be seen to call for the adjudication of such cases
through domestic courts’ thus making careful management of judicial overlap
particularly important.37 Dissatisfaction with this issue in particular is clearly
seen in the activity of the ‘paradigm shifter’ states. For example, South Africa’s
decision to ‘pull out’ of ISA was reasoned on the basis that ISA ‘undermined the
constitutionality of the state and its space to determine domestic policy’.38 In its
place, the South African legislature enacted the Protection of Investment Act,
which contemplates that investor should instead use local remedies,39 with stateto-state arbitration as a final resort.40
2) Distinguishing between breaches of Treaty and Contract

Gus Van Harten, Sovereign Choices and Sovereign Constraints: Judicial Restraint Based on
Relative Suitability (Oxford University Press 2013) 123.
35 Gabrielle Kaufmann-Kohler and Michele Potestà, ‘The Interplay Between InvestorState Arbitration and Domestic Courts in the Existing IIA Framework’ in Gabrielle
Kaufmann-Kohler and Michele Potestà (eds), Investor-State Dispute Settlement and National
Courts (Springer International Publishing 2020) 32.
36 Veolia Propreté v Arab Republic of Egypt, ICSID Case No. ARB/12/15 (25 May 2018).
37 Stoll (n 22), 284.
38 Qumba (n 13) 56.
39 Protection of Investment Act 2015 (South Africa) s 13.
40 ibid s 13(5).
34
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The vast majority of BITs provide a standing offer to arbitrate on the part
of the host state. As a result, arbitration can be initiated whenever the investor
decides to submit a request for arbitration. This consent is generally framed
widely to include ‘all disputes… concerning investments’, or ‘any legal dispute…
concerning an investment’, granting the tribunal ad hoc jurisdiction over
disputes that go beyond the interpretation and application of the BIT itself, such
as over disputes that arise from a contract in connection with the investment.41
Although some BITs have sought to limit this consent to ‘disputes arising
within the scope of this agreement’, this is certainly not the norm in the vast
majority.42 Once a claim is submitted, the starting point for a tribunal is thus
first to determine what the appropriate cause of action’ is, before considering
whether the tribunal has the power to hear and determine this kind of claim,
and what sources of law it must apply.43
The primary issue regarding cause of action’ and the most frequently
problematic context in which it is raised during investment disputes, is whether
a claim ought to be construed as treaty-based or contract-based. This is because
foreign investors generally enter investment contracts directly with the host
state, and these agreements usually contain an exclusive jurisdiction clause in
favour of the domestic courts. Thus, whether the dispute is considered
contractual or treaty-based is often determinative for jurisdiction selection. If
the investor wishes to avoid their contractual obligation to litigate the dispute
domestically and gain immediate access to international arbitration, they should
then have to demonstrate that their cause of action is based on treaty rights as
opposed to contractual rights.44
On this issue, the starting point for tribunals has been to recognise that
treaty rights exist on the distinct plane of international law, and no provision of
national law may constitute a defence to such a claim.45 Thus, the mere fact that
the investor is able to seek recourse on the basis of their contractual rights in a
Andrea Marco Steingruber, Consent in International Arbitration (1st edn, Oxford
University Press 2012) 299.
42 El Salvador - Netherlands Bilateral Trade Agreement (entered into force 1 March
2001) art 9.
43 McLachlan, Shore and Weiniger (n 18) 151.
44 ibid 152.
45 ibid 111.
41
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domestic court, has no impact on the admissibility of a claim predicated on
treaty-rights to an international investment tribunal. This distinction holds
regardless of whether both the treaty-based and contractual claims involve the
same economic harm or alleged state wrongdoing.46
The true impact of this position is made clear by the annulment committee
in Vivendi (No 1), and the case’s influential reasoning has been ‘widely adopted
and followed in subsequent awards’,47 with commentator’s referring to it as ‘the
most important case on the relationship between claims based on treaty and
claims based on contract’.48 This case concerned the proper jurisdiction of an
investment tribunal, where the investor had directly entered into an investorstate contract that contained an exclusive jurisdiction clause in favour of
domestic courts.49 Whilst the claim had been made out by the investor on the
basis of the fair and equitable treatment standard contained in Argentine-French
BIT, it bore a strong factual overlap with the contractual relationship between
the parties.50
The original tribunal held that although the exclusive jurisdiction clause did not
deny tribunal jurisdiction, ‘the nature of the facts supporting most of the claims
presented… make it impossible for the tribunal to distinguish… violations of
the BIT from breaches of the Concession contract without first interpreting and
applying the detailed provisions of that agreement’.51 As the parties had
expressly assigned that task to the domestic courts via the exclusive jurisdiction
clause in the investor-state contract, ‘the Argentine Republic cannot be held

Kaufmann-Kohler and Potestà (n 35) 34.
McLachlan, Shore and Weiniger (n 18)118.
48 Christoph Schreuer, ‘Investment Treaty Arbitration and Jurisdiction over Contract
Claims–the Vivendi I Case Considered’ in Todd Weiler (ed), International Investment Law
and Arbitration: Leading Cases from the ICSID, NAFTA, Bilateral Treaties and Customary
International Law (Cameron May 2005) 282.
49 Compañiá de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. Argentine
Republic, ICSID Case No. ARB/97/3, Decision on Annulment (3 July 2002) para 11.
50 Harten (n 34) 138.
51 Vivendi (n 49) para 72.
46
47
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liable unless and until Claimants have… asserted their rights in proceedings
before the contentious administrative courts of Tucuman’.52
This decision, however, was subsequently reversed by the annulment
committee. In their reasoning, the committee emphasises that even where the
same state action is concerned, contractual and treaty-based claims have a
different ‘essential basis’, and as a result, the ‘state cannot rely on an exclusive
jurisdiction clause in a contract to avoid the characterisation of the conduct as
internationally unlawful under a treaty’.53 Nevertheless, the committee readily
admits that ‘the content and application of internal law will often be relevant to
the question of international responsibility’, but that this should be interpreted
as the ‘incorporation’ of domestic legal standards into the international standard,
rather than those rights constituting the essential basis of the claim.54 Thus, what
Vivendi makes clear, is that the only test an investor’s claim must meet to be
within the jurisdiction of an arbitral tribunal is a prima facie test of eligibility.55 In
the words of the committee, if ‘the conduct alleged by the Claimants, if
established, could have breached the BIT’, that is enough to establish
jurisdiction.56
With this in mind, it is difficult to disagree with Van Harten’s conclusion
that following the reasoning of the annulment committee in Vivendi, ‘so long as
the investor presented its claims in terms of the treaty, then the claim could
proceed even if the factual issues and challenged state conduct related mainly to
the contract’.57 This proposition is further supported by the fact that investors
are responsible for the submission of the initial request for arbitration.58 Thus,
they have the unique opportunity for ‘framing their legal arguments in terms of
the treaty’, and avoiding their contractual obligations in the exclusive jurisdiction

ibid para 78.
ibid para 103.
54 ibid para 97.
55 Stanimir Alexandrov, ‘Breach of Treaty Claims and Breach of Contract Claims: Is It
Still Unknown Territory?’ in Katia Yannaca-Small (ed), Arbitration Under International
Investment Agreements: A Guide to the Key Issues (Oxford University Press 2010) 342.
56 Vivendi (n 49) para 112.
57 Harten (n 34) 138.
58 Radi (n 3) 286.
52
53
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clause.59 To this end, Schreuer notes that whilst ‘practice on this point is not
uniform…. In Vivendi, the Tribunal found… that it had to base its jurisdictional
finding on the claim as formulated by the claimants’, but that ‘in a different part
of the decision, the ad-hoc committee appeared to lean towards a more
objective standard’.60 Schreuer goes on to suggest that the proper approach lies
‘somewhere between the two extremes’, using the case of Joy Mining v Egypt, as
authority to support this position.61
Whilst Schreuer’s middle-ground approach would be preferable, it does
not appear to be the approach adopted by the majority of tribunals following
Vivendi. Indeed, tribunals often cite an express methodology of approaching ‘the
dispute as formulated by the claimants’.62 The predominance of this approach is
supported by Van Harten’s empirical research. Identifying 36 cases following
Vivendi where arbitral tribunals faced the ‘specific issue of whether to decline
jurisdiction or stay proceedings where the investor’s claim appeared to relate to
a contract with a dispute settlement clause’, he finds that in 30 cases tribunals
found in favour of allowing the claim to proceed.63 Nevertheless, this research is
admittedly limited in that it only concerned judgements published before 2013,
so more recent empirical research is necessary to confirm his findings.
On the other hand, Alexandrov doubts the possibility of dressing up
contractual claims as treaty-based; arguing that ‘the investor cannot “dress up”
any claim as a treaty claim if the facts, as stated, cannot even if established,
constitute conduct in breach of the treaty’.64 However, this response can only
resolve the marginal cases where the nature of the host state’s activity is such
that it is not possible for the activity to have breached a treaty standard. This
does not include the vast majority of claims related to an investor-state contract,
where claimants will almost always be able to argue that in neglecting its
contractual obligations the state has acted in a way that could have breached a

Harten (n 34) 139.
Schreuer (n 48) 316.
61 ibid 322.
62 Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8, Award (3 August
2004) para 180.
63 Harten (n 34) 136.
64 Alexandrov (n 55) 340.
59
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treaty standard, and at the jurisdictional stage of proceedings tribunals would be
unable to explore the merits of this claim.
The impacts of this decision are multiple and varied. First, as suggested by
Van Harten, it raises issues of discrimination and may ‘disadvantage domestic
investors, and less-deep pocketed foreign investors’ who are unable to instigate
treaty proceedings for contractual disputes, and thus may receive a lower level of
contractual protection.65 Such a concern is echoed in the opinion of the
dissenting arbitrator in Eureko v Poland, who observes that this may ‘create a
privileged class of foreign parties to a commercial contract who may easily
transform their contractual disputes with state-owned companies into BIT
disputes’.66 Secondly, the decision renders exclusive jurisdiction clauses in
investor-state contracts for the most part ineffective. By preventing parties from
accessing their mutually agreed venue to hear the contractual dispute, it
seemingly runs against principles of party autonomy, on which arbitration, as a
consensual means of alternative dispute settlement, is based.
As will be expanded upon later, the reinstatement of the duty to exhaust
local remedies in ISA would not resolve the conceptual problem of separating
the two kinds of claim. However, the duty would nevertheless discharge much
of the latent tension that arises from this problem. The duty simply requires that
the investors have exhausted all the possible avenues to have their ‘substantial
grievance’ remedied domestically ‘under whatever rubric is available there’.67
Thus, problems derived from foreign investors framing contractual disputes as
treaty-based to gain immediate access to arbitration are resolved, as jurisdiction
is no longer assigned on the sole basis of the possible cause of action.
3) Umbrella Clauses
A closely related problem stems from the use of ‘umbrella clauses’ in BITs.
Here, the State guarantees through the treaty any specific undertakings it makes
with investors of the other contracting State via contract or otherwise.68 These
Harten (n 34) 147.
Eureko B.V. v Poland, Dissenting Opinion of Partial Award, IIC 98 (2005), 19 August
2005, Ad Hoc Tribunal (UNCTIRAL) para 11.
67 Crawford and Grant (n 32) 7.
68 McLachlan, Shore and Weiniger (n 18) 170.
65
66
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clauses are used to provide additional protection for investors and ‘put
contractual commitments under the BIT’s protective umbrella’ by granting the
tribunal jurisdiction over them.69 However, different tribunals have taken
divergent approaches to determining the exact effect of an umbrella clause on
contractual obligations. In particular, judgments have diverged over whether an
umbrella clause confers the tribunal jurisdiction over all claims for breach of
contract and whether the clause transforms those contractual obligations into
treaty obligations.
Whilst detailed investigation into each of these approaches is beyond the
scope of this article, umbrella clauses are relevant in so far as they represent a
‘powerful tool’ for elevating contractual disputes that might otherwise be dealt
with domestically.70 This was explicitly recognised by the tribunal committee in
SGS v Pakistan, who recognised that under the claimant's interpretation of the
clause, ‘the scope of [the umbrella clause]… appears susceptible of almost
indefinite expansion’ and, rejected this on the basis that there was no evidence
that either state had intended this effect,71 holding that an umbrella clause did
not elevate all contractual claims to treaty claims.72 This decision, however, has
been criticised in later tribunal jurisprudence and not followed, and in SGS v
Philippines was described as failing to respect the ‘ordinary language meaning’ of
the clause.73
Tribunal jurisprudence has thus varied significantly in its approach to the
proper interpretation of umbrella clauses. At its most expansive, as in Noble
Ventures v Romania, umbrella clauses have been interpreted as ‘transforming
Christoph Schreuer, ‘Travelling the BIT Route’ (2004) 7 The Journal of World
Investment & Trade 250.
70 Alperen Af in Gözlügöl, ‘The Effects of Umbrella Clauses: Their Relevance in
Interpretation and in Practice’ (2020) 21 The Journal of World Investment & Trade 558,
580.
71 SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case No.
ARB/01/13, Decision of the Tribunal on Objections to Jurisdiction (6 August 2003)
para 173.
72 McLachlan, Shore and Weiniger (n 18) 131.
73 SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, ICSID Case No.
ARB/02/6, Decision of the Tribunal on Objections to Jurisdiction (29 January 2004)
para 119.
69
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municipal law obligations into obligations directly cognizable in international
law’.74 Thus, current arbitral jurisprudence on umbrella clauses, is damaging in
two regards. First, the current uncertainty surrounding the effective
interpretation of umbrella clauses creates tension between domestic and
international fora, where arbitral tribunals are more frequently called upon to
issue injunctions to stay simultaneous domestic proceedings (where in the
absence of clarity as to the appropriate venue, the investor pursues both
avenues). Second, by potentially allowing for the ‘transformation’ of domestic
legal obligations, umbrella clauses could enable arbitration to function as a direct
substitute to domestic courts. Arbitral tribunals would be empowered to
consider questions of domestic law without input from domestic courts, with
potentially grave consequences on the domestic rule of law, a point which will
be expanded upon in the second section of this article.
A domestic remedies requirement would not conceptually resolve the issue
of proper interpretation of umbrella clauses; however, it would significantly
alleviate the tension that arises from it. This is because it would function as a
dynamic rule of procedure, and would need to be met for the claim to be
admissible but does not otherwise alter the relevant jurisdictional scope of either
international or domestic fora. Thus, investors should seek out domestic
remedies to whatever extent is possible, and if unsatisfied with the result, seek
out arbitration as an additional layer of protection. The arbitral panel, if then
required to consider domestic law due to an umbrella clause, can do so in the
benefit of the domestic courts prior interpretation of the relevant domestic
legislation.75
4) Rules of Election
A key mechanism through which States have sought to manage the
jurisdictional overlap between national and international fora is through rules of
election contained in BITs. In essence, these rules provide formal requirements
for the selection of a particular dispute settlement option. The most common
Noble Ventures Inc v Romania, ICSID Case No. ARB/01/11, Award (12 October 2005)
para 53.
75 Matthew C Porterfield, ‘Exhaustion of Local Remedies in Investor-State Dispute
Settlement: An Idea Whose Time Has Come?’ (2015) 41 Yale Journal of International
Law Online 7.
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rules of election are ‘fork-in-the-road’ clauses and ‘waiver/no U-turn’
provisions.76
Fork-in-the-road clauses seek to ensure that an investor’s choice of a
particular dispute settlement option is final by precluding resort to another
option. For example, the 2006 Switzerland-Colombia BIT prescribes that ‘once
the investor has referred the dispute… the choice of procedure shall be final’.77
However, there have long been concerns that the efficacy of this kind of clause
turns heavily on how a ‘dispute’ is defined. In much the same way that
investment tribunals formalistically distinguished between the ‘essential basis’ of
treaty-based and contractual claims when assessing the impact of an exclusive
jurisdiction clause, it has been generally held that, ‘if the claims asserted in the
host state courts are contractual and not treaty-based, the existence of a fork-inthe-road clause will not affect the subsequent invocation of a treaty-based claim
before an investment-tribunal’.78
Some commentators such as Schreuer have argued that this position is
logical, given that if ‘any utilization of domestic courts be seen as a choice under
the fork-in-the-road-provision’, this would put the investor in an ‘intolerable
position’ whereby the cost of access to ISA would be to prevent the use of
domestic courts in even the most basic sub-claims through the domestic
courts.79 This position does have merit. For example, in Genin v Estonia, the
Republic of Estonia challenged ICSID jurisdiction on the basis that the claimant
had previously submitted a domestic appeal to overturn the revocation of a
banking license and thus activated the fork-in-the-road.80 The challenge
correctly failed, as a fork-in-the-road clause should not bar all access to all forms
of ISA on the basis of an appeal that only forms a small part of the overall
treaty-claim. Nevertheless, by strictly maintaining the separation between causes
of action, practically no effective scope of operation is given to the fork-in-the-

Kaufmann-Kohler and Potestà (n 35) 39.
Switzerland-Colombia Bilateral Trade Agreement (6 October 2006) art 11 para 4.
78 McLachlan, Shore and Weiniger (n 18) 132.
79 Schreuer, ‘Travelling the BIT Route’ (n 69) 249.
80 Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. The Republic of Estonia, ICSID
Case No. ARB/99/2, Award (25 June 2001).
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road clause.81 This runs counter to a basic principle of treaty interpretation and
the Vienna Convention: that treaties should be interpreted as far as possible to
give an effective meaning to their provisions.82
Seeking a pragmatic middle-ground thus seems the most promising
approach to resolving this issue. To this end, the judgment of the sole arbitrator
in Pamtechnki v Albania is worth examining.83 Adopting a ‘more pragmatic test’,
the arbitrator specifically focused on ‘whether the claim brought before the
investor-state tribunal has an autonomous existence’ from the claim previously
made before the domestic courts.84 The later tribunals of Toto Costruzioni Generali
v Lebanon,85 and Total v Argentina,86 did however revert back to the formalistic
approach, focusing again on the different ‘essential basis’ of each claim.
Nevertheless, in H&H Enterprises Investments v. Egypt the test established in
Pantechniki was adopted again,87 suggesting that Pantechniki, ‘cannot be regarded
as an isolated incident’, but should be seen as a sign of gradual development in
this area.88
Modern BITs have also begun to contain a comprehensive range of
different rules of election, worded specifically to avoid the limits imposed by
tribunal’s formalistic application of the proper cause of action’. Within the 2018
EU-Singapore Investment Protection Agreement for example, Article 3.7 sets
out a minimum 9 month wait period alongside a declaration to withdraw any
pending claim submitted to another dispute settlement mechanism that
concerns ‘the same treatment as alleged to breach (a treaty provision)’ and to
McLachlan, Shore and Weiniger (n 18) 123.
ibid.
83 Pantechniki S.A. Contractors & Engineers v. Republic of Albania, ICSID Case No.
ARB/07/21, Award (30 June 2009) para 54.
84 Markus A Petsche, ‘The Fork in the Road Revisited: An Attempt to Overcome the
Clash between Formalistic and Pragmatic Approaches’ (2019) 18 Washington University
Global Studies Law Review 391, 394.
85 Toto Costruzioni Generali S.p.A. v. The Republic of Lebanon, ICSID Case No. ARB/07/12,
Award (7 June 2012).
86 Total S.A. v. The Argentine Republic, ICSID Case No. ARB/04/01, Decision on
Annulment (1 February 2016).
87 H&H Enterprises Investments, Inc. v Arab Republic of Egypt, ICSID Case No. ARB 09/15,
Tribunal’s Decision on Respondent’s Objections to Jurisdiction (5 June 2012).
88 Petsche (n 84) 395.
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waive the right to submit a claim in the future.89 Additionally, it adopts a broad
definition of ‘claimant’ as all people with a ‘direct or indirect ownership
interest’.90 This is to prevent the clause being held ineffectual due to the
claimants lacking identity of party, where multiple different parties contribute to
a single investment but individually seek out dispute-settlement, such as in
Lauder v Czech Republic.91
Nevertheless, these approaches are insufficient. First, whist the
development in Pantechniki is certainly a step forward, the fact that later tribunals
have continued to apply the formalistic approach suggests that this is still an
area of uncertainty. Treaty-based reform is also a protracted process and is not a
‘realistic short-term solution’ where ‘existing BITs probably still have
considerable life-expectancy’.92 Most importantly, even if an effective
formulation was found, rules of election can have serious negative side effects.
As noted by Kaufmann Kohler, even if a pragmatic middle-ground approach to
their application could be found to fork-in-the-road clauses, they may simply
‘prompt investors to immediately access the international forum, for fear of
otherwise losing that option if domestic proceedings are started’.93 This is
problematic for reasons that are considered in more detail in the second part of
this article, as it represents part of an overall shift towards international
mechanisms of dispute settlement being used as substitutes for domestic
institutions. This can have a serious impact on the domestic rule of law by
denying states the opportunity for internal correction.
5) Resolving Issues of Jurisdiction with a Duty to Exhaust Local
Remedies
As noted by McLachlan, a key part of the rationale behind the local
remedies rule in other contexts, has historically been to help better reinforce the
‘separation between the spheres of national and international law’.94 Having
examined the unique nature of the jurisdictional issues raised by ISA and the
EU-Singapore Investment Protection Agreement (15th October 2018) art 3.7.
ibid.
91 Ronald S. Lauder v The Czech Republic, UNCITRAL, Final Award (3 September 2001).
92 Schreuer, ‘Travelling the BIT Route’ (n 69) 250.
93 Kaufmann-Kohler and Potestà (n 35) 25.
94 McLachlan, Shore and Weiniger (n 18) 100.
89
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deficiencies in both arbitral jurisprudence and rules of election at resolving these
issues, a general duty to exhaust local remedies should be re-established.
By requiring investors to exhaust local remedies as a prerequisite for access
to arbitration, ‘the effect of this rule is to preclude the possibility of parallel
proceedings between national and international courts’, as the simultaneous
review of state action in both fora becomes impossible.95 Thus, an important
motivation behind the current need for rules of election is resolved. Secondly, as
the local remedies rule functions as a procedural rule governing the admissibility
of a claim to an international tribunal, it does not need to engage in resolving
the nebulous conceptual distinction between treaty-based and contractual
claims. Instead, much of the underlying tension is resolved where the formalistic
distinction between types of claim is no longer the basis for assigning
jurisdiction. Instead, investors should seek to have their ‘substantial grievance’
resolved before a domestic court, ‘under whatever rubric is available there’.96
This may be only national law, or (where States have explicitly made it possible),
invoking treaty provisions directly before the national court. This issue of direct
invocation of treaty rights before a domestic court will be further expanded on
in the second section of this article. Access to an international tribunal is then
held in reserve if they are unsatisfied with the domestic result or wish to make a
claim on basis that they are unable to pursue domestically. In this way the role
of the domestic judicial systems as ‘the primary fora for disputes involving
claims by foreign investors’ is maintained, with investment arbitral tribunals held
in reserve as an ‘extra layer of protection against any deficiencies in the domestic
legal process’.97
Thus, the domestic remedies rule would help to abate the worrying trend
of arbitral tribunals functioning essentially as a ‘substitute’ to the domestic legal
system is abated. This is a particularly important issue when we consider the
impact of ISDS on the domestic rule of law in the second section of this article.
Specifically, it will examine the way in which this prevents the effective
development of the rule of law domestically, and how the exhaustion of
domestic remedies requirement can help to resolve this.
ibid.
Crawford and Grant (n 32). 7.
97 Porterfield (n 75) 7.
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II. THE IMPACT OF ISDS ON THE DOMESTIC RULE OF LAW
The second key justification for reinstating the local remedies requirement
relates directly to the role ISA can play in the ‘promotion of the rule of law,
through the promulgation of legal norms’.98 ISA in its current form exists
primarily as a substitute to domestic institutions and is thus unable to perform
this function effectively. Secondly, reinstating a duty to exhaust local remedies
would better enable ISA to positively impact the domestic rule of law.
Specifically, it would provide the State where the violation occurred ‘an
opportunity to redress it by its own means, within the framework of its own
domestic system’,99 and allow ISA to act as a powerful ‘complementary
mechanism’ within the framework set out by Puig and Shaffer.100 In this way,
the local remedies rule can provide the mechanisms for increased interaction
and discourse between domestic and international institutions that are currently
lacking, and resolve the discrepancy between on-the-ground empirical research
and pre-existing ‘good governance’ narratives.
1) The Importance of the Domestic Rule of Law in ISDS’s Legitimacy
Crisis
Before directly considering the mechanisms by which reinstating the local
remedies requirement would better enable ISA to positively impact the domestic
rule of law, it is worth considering why the claim that ISA can positively impact
the domestic rule of law is particularly important in relation to ISDS’s ongoing
legitimacy crisis. As observed by Sattorova, the notion that ISDS promotes
good governance and the rule of law in developing states has provided ‘muchneeded normative content’ and ‘additional justification’ for evolving treaty
norms.101 Indeed, as noted by Schultz and Du Pont, in order to legitimise its

Emanuel Castellarin, ‘Investment arbitration and the international rule of law. Rule of
Law at the Beginning of the Twenty-First Century’ (2018).
99 Interhandel Case (n 33) para 27
100 Puig and Shaffer (n 26) 362
101 Mavluda Sattorova, The Impact of Investment Treaty Law on Host States: Enabling Good
Governance? (Hart Publishing 2018) 7.
98
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continued existence, ISA ‘must fulfil some useful societal function’.102 This
justification has become increasingly important amidst the growing body of
empirical research that has challenged the traditional justification that entering
into the regime of international investment law necessarily promotes a
substantial increase in foreign direct investment.103 Furthermore, even if a
substantial increase in FDI could be guaranteed, recent research in development
economics has challenged the underlying ‘assumption that FDI is necessarily
beneficial for host countries’, with Bonnichita arguing that ‘the empirical
literature on foreign investment suggests that this assumption should be
abandoned.’.104 While detailed consideration of this empirical research is beyond
the scope of this article, Sattorova is correct in suggesting that the development
of a ‘good-governance narrative’ has thus become increasingly important in
justifying the international investment protection regime.105
The second reason why this claim has become particularly important is as
a result of growing concerns that the extensive protection offered by investment
treaties is granted ‘at the expense of local investors who are competitively
disadvantaged’ and is thus discriminatory.106 This concern was raised by the
European Parliament during the failed TTIP negotiations, who argues that any
proposed regime should be designed such that ‘foreign investors… benefit from
no greater rights than domestic investors’.107 A good example of this kind of
discrepancy in levels of protection offered can be seen in US property law. In
Thomas Schultz and Cédric Dupont, ‘Investment Arbitration: Promoting the Rule of
Law or Over-empowering Investors? A Quantitative Empirical Study’ (2014) 25
European Journal of International Law 1147, 1148.
103 Jason W. Yackee, ‘Do Bilateral Investment Treaties Promote Foreign Direct
Investment? Some Hints from Alternative Evidence’ (2011) 51 Virginia Journal of
International Law 397, 399.
104 Jonathan Bonnitcha, ‘Foreign Investment, Development and Governance: What
International Investment Law Can Learn from the Empirical Literature on Investment’
(2016) 7 Journal of International Dispute Settlement 31, 54.
105 Sattorova (n 101).
106 Leon E. Trackman, ‘Choosing domestic courts over investor–state arbitration:
Australia’s repudiation of the Status Quo’ 35 University of New South Wales Law
Journal 3, 979, 994.
107 European Parliament Resolution of 8 July 2015 containing the European Parliament’s
recommendations to the European Commission on the negotiations for the Transatlantic
Trade and Investment Partnership (TTIP) 2014/2228 (INI) 15.
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this context it has been argued that the NAFTA treaty-right against indirect
expropriation might offer a higher level of protection than Fifth Amendment
protection against measures that do not constitute a ‘regulatory taking’.108 This
concern led to the adoption of specific provisions within Trade Promotion Act
2002, with the explicit aim of ensuring that ‘foreign investors… are not
accorded greater substantive rights… than United States investors’.109
As a result of Vivendi and subsequent arbitral jurisprudence that has
emphasised the formal separability of claims based on investment treaties and
national law, foreign investors should have little difficulty in presenting their
claims as treaty-based, and thus invoking the higher level of protection offered
at the international level. Thus, as raised by the dissenting arbitrator in Eureko v
Poland, there is the distinct possibility of a ‘privileged class of foreign investors’
gaining a competitive advantage on national investors through access to treaty
protection at first instance.110 This discriminatory market advantage is likely to
be exacerbated in developing countries, where the traditional rationale for ISA’s
necessity has been to ensure foreign investors receive an ‘international minimum
standard’ of protection, where the extent of the discrepancy in standards of
protection offered by domestic institutions and investment treaties is too great.
Nevertheless, the strength of this attack on the legitimacy of ISA is
significantly diminished if it can be demonstrated that by improving the quality
of domestic institutions and the domestic rule of law, ISDS protects not only
foreign investors but domestic investors also. Referred to as the ‘halo’ effect by
the World Bank,111 this narrative suggests that domestic investors indirectly
benefit from the investment protection regime, as once tribunals have signalled
what the standard of protection of investments should be, it ‘provides a

Matthew C. Porterfield, ‘State Practice and the (Purported) Obligation Under
Customary International Law to Provide Compensation for Regulatory Expropriations’,
(2011) 37 North Carolina Journal of International Law and Commercial Regulation 159,
166.
109 Trade Promotion Act 2002 s 2102(3) (United States).
110 Eureko (n 66).
111 World Bank, World Development Report (Oxford University Press 2005) 179.
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benchmark for domestic judicial procedures as well’.112 Thus, Sattorova notes
that ‘most recent narratives are premised on the idea of investment treaties
altering outcomes not just for foreign investors but for host state communities
also’, justifying any apparent discrimination.113
2) ‘Good Governance’ Narratives of ISA
In part as a result of these challenges, a substantial body of literature has
amassed in support of the notion that investment treaties, through the
promulgation of the good governance norms enshrined in their substantive
standards, can and do positively impact the domestic rule of law. A variety of
different mechanisms have been proposed to support this narrative. First, it has
been suggested that treaty-based standards might ‘spill over into domestic
law’.114 Building on this, Schill presents a particularly convincing narrative,
suggesting that investment-treaty law operates as a form of comparative public
law that can respond to systemic imbalances in host states’ treatment of foreign
investors.115 As investment treaty norms are predominantly ‘rule-oriented’, they
correlate strongly with what is required by the rule of law.116 The standard
against expropriation for example, ‘guarantees respect for property rights as an
aspect of the rule of law’.117 ISA thus improves the domestic rule of law by
setting in place and enforcing compliance with these norms or ‘embodiments of

Thomas W Walde, ‘The ‘Umbrella Clause’ in Investment Arbitration. A Comment on
Original Intentions and Recent Cases’ (2005) 6 Journal of World Investment and Trade
183, 188.
113 Sattorova (n 101).
114 Peter Muchlinski, Federico Ortino and Christoph Schreuer, ‘Preface’ in Peter
Muchlinski, Federico Ortino and Christoph Schreuer (eds), The Oxford Handbook of
International Investment Law (Oxford University Press 2008).
115 Stephan W Schill (ed), International Investment Law and Comparative Public Law (Oxford
University Press 2010) 15.
116 Kenneth Vandevelde, Bilateral Investment Treaties: History, Policy, and Interpretation (1st
edn, Oxford University Press 2010) 119.
117 Stephan W Schill. ‘International Investment Law and the Rule of Law’ in Jeffrey
Lowell, J. Christopher Thomas and Jan van Zyl Smit (eds), Rule of Law Symposium 2014:
The Importance of the Rule of Law in Promoting Development (Singapore Academy of Law, 2015)
90.
112
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the rule of law’.118 In particular, ISA creates both an ‘incentive’ (the avoidance of
having to pay monetary awards, and increased foreign investment), and a
‘yardstick’ (the substantive standards of protection enshrined in the BIT), on
which states are able to model their behaviour in the long term.119
Similarly, Echandi provides several additional mechanisms specifically
addressing nations that have weak judicial systems. First, he argues that as ISA is
‘rule-oriented’ rather than ‘power-oriented’ it lies in stark contrast to the
populistic politics that dominates developing states that lack the rule of law.120
In these states, ISA prevents ‘politics from playing a role in an investment
dispute’ by providing a strong disincentive against ‘short-term policy reversals’
and arbitrary behaviour.121 Thus, ‘IIA’s impose discipline over national
authorities’, until ‘the host country gradually develops better administrative
practices’.122 Secondly, Echandi argues that ‘governments are seldom monolithic
creatures’, and that the source of many disputes is ‘bureaucratic inertia’ and
‘turf-politics’ between the government trade departments who negotiate treaties,
and the other departments whose decisions breach them.123 To this end, IIA’s
can generate ‘pressures in the direction of fostering greater policy coordination
amongst disparate government departments’, fostering ‘better governance
practices’ and strengthening the rule of law.124 An example of this kind of effect
might be the provisions providing for investor ombudsmen in the Kazakhstan’s
reformed Entrepreneurial Code, who can consider investor’s ‘appeals on issues
arising during the course of investment activities’.125

Stephan W Schill, The Multilateralization of International Investment Law (Cambridge
University Press, 2009) 370.
119 Schill (n 115) 371.
120 Roberto Echandi, ‘What Do Developing Countries Expect from the International
Investment Regime?’ in Jose E. Alvarez and Karl P. Sauvant (eds), The Evolving
International Investment Regime: Expectations, Realities, Options (Oxford University Press 2011)
12.
121 ibid 12.
122 ibid 13.
123 ibid 16.
124 ibid 16.
125 Entrepreneur Code of the Republic of Kazakhstan (2015) art 314.
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Empirical evidence, however, has posed a strong challenge to these claims.
Of particular note is the unique work of Mavluda Sattorova, who carried out 54
country-specific, qualitative interviews with government officials, judges and
lawmakers involved in investment treaty drafting and dispute settlement in five
developing countries.126 Despite, its limited sample size, this research is unique
in that it gives direct insight as to the thoughts of government officials,
members of the judiciary and politicians in developing nations who, if the ‘good
governance’ narrative is to be believed, should show signs of institutional
learning and awareness of the investment treaty regime. However, in summary,
the results of her empirical research demonstrated a ‘systemic lack of awareness
about the true implications of investment treaty law amongst government
officials… even after states experienced a number of investor-state disputes’.127
Additionally, she found that ‘when learning did occur, it has been confined to a
limited group of individuals in key agencies, and the lessons have not been
translated into concrete measures to address the root causes of investment
disputes.’128
Additionally, Sattorova finds that where States have encountered
arbitration in a respondent capacity, their ‘response may not necessarily conform
to what is predicted by the good governance narratives.’129 For example,
although Kazakhstan’s addition of provisions for ombudsmen might be
considered a positive development following ISA, interviews with Kazakhstani
officials reveal the government has ambitions to transform the countries’
investment landscape through the establishment of the Astana International
Financial Centre.130 This centre will operate as a ‘special jurisdiction’ and ‘shall
not be a part of the judicial system of the Republic of Kazakhstan’, with foreign
experts appointed as judges to adjudicate on issues raised by foreign investors.131
Thus, it cannot be assumed that states will necessarily respond to investors
claims in a way that results in the promotion of good governance for all, or
Sattorova (n 101) 61.
ibid 101.
128 ibid 110.
129 ibid 101.
130 ibid 86.
131 The Constitutional Law of the Republic of Kazakhstan ‘On Astana International
Financial Centre’ (2017)
126
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improves the domestic rule of law. It is often easier to avoid disputes by simply
further isolating foreign investors from the domestic legal system rather than
engage in systemic reform. This process of isolation is ultimately only likely to
‘hamper the emergence of a national cadre of experts to diffuse and embed the
norms of good governance’ as investment disputes drift further away from the
jurisdiction of domestic institutions.132
Sattorova’s empirical research thus reveals a fundamental difficulty with
narratives that suggest that ISA in its current form has a strong positive impact
on the domestic rule of law. Whilst Schill and Echandi may succeed in
demonstrating that the norms contained in investment treaties reflect rule of law
values, it is tacitly assumed that the necessary mechanisms are in place to ensure
these norms are recognised, internalised and enforced by domestic
institutions.133 It is precisely at this point that a duty to exhaust local remedies
has the most potential to integrate ISA into the domestic court process and
provide the additional mechanisms necessary for investment treaty norms to
positively impact the domestic rule of law.
3) Clarifying Standards and Improving Decision Making
First, the domestic remedies requirement would give domestic institutions
the opportunity to resolve the dispute directly by requiring the investor to
meaningfully seek out a remedy through the domestic courts where they may
otherwise have resorted directly to arbitration. For states with less developed
judicial systems, ‘funnelling’ disputes with foreign investors through the
domestic courts would help promote the rule of law by increasing local expertise
in areas of law where arbitration is typically sought out and clarifying relevant
domestic legal standards.134 A good example of this kind of situation is where
local authorities grant permits and licences for resource extraction. This avoids a
situation like in Bilcon v Canada, where ISA was sought after a federal jointreview panel decided against approving a project to build a quarry and marine
terminal.135 Although this was the decision of a relatively low-level
Sattorova (n 101) 57.
ibid 60.
134 Porterfield (n 75) 5.
135 Bilcon of Delaware et al v. Government of Canada, PCA Case No. 2009-04 (17 March 2015)
para 24.
132
133
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environmental panel, the investors did not seek out judicial review in either the
courts of Nova Scotia or Canada’s federal court system.136 This was despite the
fact that the dispute revolved around the panel’s application of ‘the core values
of the affected communities’ as a criterion in rejecting the application, with the
investors alleging that was a ‘departure’ from what was required by Canadian
Law.137 This case clearly concerned a question of the proper application of a
domestic legal standard and had review been sought the dispute would likely
have been internally resolved, setting a binding precedent and clarifying the
‘core values’ standard to the benefit of future investors, foreign and domestic
alike. Instead, the tribunal, lacking jurisdiction to directly consider whether the
criterion was within Canadian law, nevertheless indirectly considered Canadian
law by finding the decision ‘arbitrary’ on the basis that it ‘departed from the
mandate defined by the applicable law’ and thus breached the minimum
standard of treatment enshrined in the North Atlantic Free Trade Agreement
(NAFTA).138 The effect of this decision, as emphasised in the dissenting
arbitrator’s opinion, was to effectively make ‘failure to comply with Canadian
law… the basis for a NAFTA claim’ and thus allow the claimant to ‘bypass the
domestic remedy provided’.139 Thus in essence, the tribunal had become as a
substitute to domestic courts. In addition to being a ‘significant intrusion into
domestic jurisdiction’,140 this decision does comparatively little to clarify the
relevant domestic standard as it does not directly consider the legality of the
application of the standard itself and occurs outside of the domestic system and
is thus limited only to the immediate case.
Secondly, as argued by Porterfield, this mechanism could also work to
benefit the decision making of arbitral tribunals (should arbitration eventually be
resorted to), who can ‘benefit from the (domestic) court’s characterisation of the
relevant domestic law’, and from the ‘evidence of relevant state practice’

ibid.
Attorney General of Canada v Bilcon of Delaware Inc [2018] 2018 FC 436 [11] (Federal
Court of Canada).
138 Bilcon (n 135) para 591.
139 Bilcon of Delaware et al v. Government of Canada, PCA Case No. 2009-04, Dissenting
Opinion of Professor Donald McRae (10 March 2015) para 48.
140 Bilcon (n 139) para 48.
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provided by initial pursuit of a dispute through the domestic courts.141 This is
particularly valuable given the fact that tribunals are often required to consider
issues of domestic law. For example, tribunals are often required to determine
whether the investor’s property or contractual rights qualify as an investment
under domestic law. Furthermore, as in Vivendi, domestic legal standards can be
‘incorporated’ into the international standard, requiring tribunals to indirectly
consider questions of domestic law. Although tribunals do routinely receive
expert advice from local law experts in making these determinations, this would
arguably be a more reliable way of ensuring that expertise is received as it is not
left to the parties’ or tribunal’s discretion. Furthermore, the increased input of
the domestic courts would increase the perceived legitimacy of arbitral decisions
where those decisions concern domestic law.
On the other hand, it has been contended that a duty to exhaust local
remedies would lead to disagreements between tribunals and domestic courts,
exacerbating the dispute. Schreuer for example has suggested that ‘once the host
State’s highest court has made a decision, it may be more difficult for a
government to accept… a contrary international judicial decision’.142 Indeed, in
contrast to diplomatic protection, a historical justification for investment
arbitration regime has been to attempt to de-politicise disputes.143 To this end,
fear of increased politicisation was purportedly an important justification for the
European Commission’s decision not to include a duty to exhaust local
remedies in its proposal for a multilateral investment court, according to an
interview conducted by Puig and Shaffer.144
However, there are several reasons to reject this analysis as the most likely
outcome of imposing a duty to exhaust local remedies. First, in the application
of certain standards of investment protection, such as claims of denial of justice,
Porterfield (n 75) 8.
Christoph Schreuer ‘Interaction of international tribunals and domestic courts in
investment law’ in Bril Nijhoff (eds) Contemporary issues in international arbitration and
mediation: the Fordham Papers, vol 4 (Leiden 2010) 73.
143 Kaufmann-Kohler and Potestà (n 35) 18.
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investment tribunals already require parties to resort to domestic remedies as a
substantive requirement. For example, to proceed in a claim of denial of justice
‘the national system must have been tested’, and this has yet to cause
unnecessary politicisation.145 The extent to which the system must have be
‘tested’ has be interpreted differently by different arbitral tribunals, but in the
influential case of Loewen v United States, it was held that ‘judicial finality’ must
have been reached,146 with the state not deemed to have spoken until all appeals
are exhausted.
Second, the uncertainty that currently surrounds issues of jurisdiction, as
discussed in the first part of this article, is already a considerable source of
tension between domestic and international fora. For example, in SGS v
Pakistan, after SGS initiated ICSID proceedings under the Swiss-Pakistan BIT,
Pakistan applied to the Supreme Court of Pakistan for a ruling in favour of
domestic contractual arbitration as specified in the exclusive jurisdiction clause
in the investor-state contract.147 After Pakistan’s Supreme Court found in favour
of domestic arbitration proceedings, the ICSID tribunal was required to issue an
injunction recommending the staying of all domestic proceedings until the
tribunal had made a determination on jurisdiction, explicitly demonstrating its
authority over the Supreme Court.148 This source of tension would be
considerably eased by a duty to exhaust local remedies for the reasons discussed
earlier. Namely that simultaneous access to ISA alongside domestic mechanisms
would become impossible, and thus there would be no need to issue injunctions
to stay simultaneous parallel proceedings. Thirdly, if ISA is to genuinely
influence the domestic rule of law as the good governance narratives promise, a
degree of tension and friction with domestic institutions is likely necessary.
Attempting to insulate domestic institutions from the consequences of failure to
meet international standards ultimately does little to imbue those standards in
the long term.
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4) The Domestic Remedies Requirement as a Complementarity
Mechanism
The third mechanism by which a duty to exhaust local remedies could
improve the domestic rule of law is more ambitious. It does not form part of
the traditional requirement to exhaust local remedies and it is suggested that this
should be optional for States to implement but nevertheless represents a
powerful mechanism that should be considered in current reform efforts. This
would be to allow domestic institutions to directly invoke and apply the
international standards of protection contained within investment treaties in
conjunction with the duty to exhaust local remedies. This kind of dynamic
‘complementary’ mechanism, as envisaged by Puig and Shaffer would allow
domestic courts to consider and rectify not only alleged violations of domestic
law but of the standards enshrined in investment treaties.149 This would affect
domestic institutions in a variety of different ways. First, this process of direct
application, overseen by arbitration tribunals, has the potential to dramatically
increase both the awareness and internalisation of international standards of
protection in domestic authorities.150 Whilst Sattorova’s empirical research
revealed that four out of five high ranking members of Uzbekistan’s judiciary
‘were surprised to learn that a foreign investor’s dispute with a government
body might lead to investor-state arbitration… and that international law,
despite being constitutionally recognised as one of the primary sources of legal
norms, is rarely—if at all—considered as relevant’, directly invocable treatyrights would address this lack of awareness directly.151 Secondly, in the longterm, as treaty rights are repeatedly invoked in the domestic context, the
prospect of the rule-oriented norms contained in investment treaties spilling
over into domestic law becomes far more tangible. This conclusion is also
supported by evidence from other fields of law where similar complementary
mechanisms have been utilised. For example, Sohn and Baxter emphasize that
in the field of State Responsibility for Injuries to Aliens, requiring domestic
courts to oversee compliance with international law ‘forces the maximum
number of cases involving aliens into domestic courts… with consequent
Puig and Shaffer (n 26) 403.
ibid.
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149
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beneficial effects for the legal protection of aliens’ due to ‘a wider incorporation
of international standards into municipal law’.152
Additionally, this mechanism has the potential to greatly increase the
degree of direct interaction between national and international dispute
mechanisms.153 Whereas interaction is currently limited, allowing domestic
institutions to determine treaty-based claims with investment tribunals providing
an appellate function, the possibility for direct dialogue is engaged. This dialogue
would have the effect of clarifying relevant international standards, whilst also
encouraging their promulgation into the domestic legal systems. There is also
scope for this to potentially be combined with a system resembling the
preliminary reference procedure used by the CJEU, where domestic courts
would be able to refer questions to the international level regarding the proper
interpretation or application of a treaty provision to prevent divergence.154
Nevertheless, the use of directly invocable treaty rights as a
‘complementary mechanism’, amplifies concerns regarding a lack of necessary
expertise in local judiciaries. While these concerns are addressed specifically in
Part 3, this mechanism represents an option close to the upper threshold of how
a duty to exhaust local remedies might be designed in conjunction with other
mechanisms to maximise its impact on the domestic rule of law. As a result, it is
separable from the local remedies rule and should be optional for States,
perhaps as part of an ‘à la carte Multilateral Institute for Dispute Settlement on
Investment’ as envisaged as Schill and Vidigal, which would allow States to
maintain their ‘entrenched preferences for certain modes of dispute settlement’
under a multilateral institutional framework.155 From the outset, it might be
imagined that direct invocation be primarily implemented in countries with
highly developed judicial systems that have previous experience directly
Louis B. Sohn and Richard R. Baxter, ‘Draft Convention on the International
Responsibility of States for Injuries to Aliens’ in F. V. Garcia-Amador, Louis Sohn &
Richard Baxter (eds), Recent Codification of the Law of State Responsibility for Injuries to Aliens
262 (United Nations, 1974) 45.
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154 ibid 404.
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Practice of International Courts and Tribunals 314, 317.
152

2021

Resolving Investor State Dispute Settlement’s Legitimacy Crisis

359

invoking international legal norms before domestic courts, such as the member
states to the ECHR. From this point, a stable international jurisprudence can
begin to be developed before direct invocation is expanded further to willing
States who seek to benefit from the positive effects it would have on the
domestic rule of law.
III. SPECIFIC CRITICISMS OF THE LOCAL REMEDIES
REQUIREMENT
Having examined the key benefits of implementing a duty to exhaust local
remedies, three particularly pertinent criticisms of the local remedies
requirement will be considered. First, that as a result of institutional bias and
lack of expertise, national courts are unsuitable for considering investor’s claims.
Second, that a duty to exhaust local remedies would limit access to justice by
leading to unduly onerous costs and time delays for investors. Thirdly, that
current systemic reform efforts, like the creation of a multilateral investment
court as tabled by the EU, are incompatible with a local remedies requirement
or render it unnecessary for resolving ISDS’s legitimacy crisis.
1) The Suitability of National Courts
The notion that national courts are unsuitable fora for determining
investor-state disputes, has been a key part of the historical justification for
ISA.156 To this end, Schreuer argues that ‘one of the main purposes of
investment arbitration is to avoid the use of domestic courts’, as they lack the
independence necessary to consider claims impartially, and whose involvement
is only likely to ‘exacerbate the dispute’ and ‘affect the host state’s investment
climate.’157 Furthermore, if domestic courts were empowered to consider treatybased claims, as part of the ‘complementary mechanism’ discussed above,
domestic courts in less developed jurisdictions would lack the necessary
expertise to apply international law.158 Furthermore, Bradley suggests that the
‘opaque nature’ of the treaty-making process combined with the ‘vagueness’ of
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treaty provisions would also pose issues for domestic courts seeking to enforce
treaty obligations.159
There are, however, a variety of reasons to suggest this claim is overstated,
and that the risks surrounding the use of national courts can be mitigated. First,
a significant caveat to this argument is that investors are still able to access
international arbitration if they find the decision of the domestic court to be
unsatisfactory, they simply must exhaust local remedies before doing so. Second,
domestic systems in developing countries are often ‘assumed, but not
established to be inadequate.’160 Unlike in other systems that allow international
claims on behalf of private actors, there is currently no need to show that
domestic institutions are inadequate before commencing arbitration proceedings
(outside of a few limited grounds of treaty protection, such as denial of
justice).161 Additionally, empirical evidence spanning 1,126 recent arbitrations
reported up until January 2020 has shown that respondent states in ISA are
‘overwhelmingly middle-income states’ with 45% of claims against uppermiddle-income states, 26% against high-income states, and only 5% against lowincome states.162 Whilst state income is not a perfect correlation with the quality
of judicial institutions, there is substantial economic research that suggests that
the quality of judicial institutions, particularly in relation to civil disputes, is
correlated with economic performance.163 Thus, to assume that domestic courts
are highly likely to be inadequate does not necessarily align with statistical
evidence. Instead, the evidence suggests that for the majority of cases, the
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domestic courts are located in states that generally are equipped with functional,
if not perfect domestic institutions.
Nevertheless, there are of course still going to be disputes in nations with
domestic judicial institutions who highly unlikely to provide a reasonable
remedy to affected investors. These include countries with high levels of judicial
corruption, or where judiciaries have been captured by state governments. In
these cases, recourse to ISA is obviously still going to be necessary. In these
cases, however, it must be noted that the duty to exhaust local remedies has
always been accompanied by a futility exception whereby only ‘reasonably
available’ domestic remedies need to be pursued.164 Thus if it is manifestly clear
that an investor will not receive an adequate remedy domestically, the local
remedies requirement would not require them to exhaust local remedies before
initiating arbitration. Thus, investors are not going to be required to pursue
obviously futile local remedies. However, the investors would be required to
demonstrate that domestic remedies are not reasonably available before the
tribunal. Thus, even with the exhaustion of domestic remedies requirement in
place, investors in high-risk jurisdictions will still have access to ISA. It is simply
investors in countries with stronger institutions who will no longer be able to
benefit from entirely avoiding the domestic system. Of course, the question of
whether domestic remedies are ‘reasonably available’ is up to tribunal
interpretation and there are going to be marginal cases. Nevertheless, it can be
expected that this will improve as tribunal jurisprudence elucidates in more
detail exactly what is required. Furthermore, this shift in responsibility towards
investors making a positive case for their eligibility is ultimately preferable to the
status quo, where investors can simply benefit from the assumption that
domestic institutions are inadequate.
Third, as put forward in the overall thesis of this article, even in situations
where the domestic courts are not perfect, this is ultimately a short-term
concern that will be gradually resolved as the local remedies rule provides the
mechanisms necessary for ISA to improve the domestic rule of law. Over time,
as international legal norms are absorbed domestically, we can thus expect the
number of disputes that cannot be resolved domestically to decrease. Finally,
and specifically concerning the risks that could arise from domestic courts
164
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directly considering treaty-based claims as an ‘complementarity mechanism’, this
risk could be significantly mitigated by adopting elements from similar
mechanisms as they currently already exist in different international legal
regimes. The ECHR for example, which also requires the exhaustion of local
remedies and allows for treaty-rights to be invoked before national courts in
certain circumstances, recognises a ‘margin of appreciation’, under which local
institutions are granted ‘a degree of discretion in applying ECHR standards in
light of local contexts’.165 A similar principle could be applied to reduce the risk
of tension between international and domestic institutions should investment
treaty standards be invoked directly by domestic courts.
2) Costs and Delays
A second commonly raised challenge is that a domestic remedies
requirement would place unduly onerous costs and delays on investors. As
exhausting domestic proceedings may require investors to take a claim through
multiple appellate courts, it may take a large amount of time and increase costs
significantly. These additional costs may threaten access to justice, and as noted
by Schreuer, the ‘the primary victims’ of increased cost and delays ‘would be
small and medium-sized investors’ who may be unable to fund both sets of
proceedings and thus may be denied access to justice.166 This could further
exacerbate the ‘minoritarian bias’ in ISA, whereby the largest investors are better
positioned to take advantage of dispute settlement mechanisms than others.167
Additionally, increased costs associated with access to arbitration may also
ultimately ‘result in a decision not to invest’.168
Making an accurate estimate of the real impact that a duty to exhaust local
remedies would have on the cost and length of proceedings is difficult, as very
few modern BITs contain a duty to exhaust local remedies. However, the most
recent empirical evidence places the average length of investment arbitration
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proceedings at 3.73 years.169 With regards to cost, the median cost of
proceedings adjusted by inflation was found to be just over 6 million dollars.170
In comparison to ‘complex domestic court litigation’, it was found that it ‘is not
clear that investment treaty arbitration is uniquely expensive’.171 With respect to
the length of proceedings, one study found that arbitration proceedings in
certain developed states were ‘more than double the length’ of comparable
domestic litigation proceedings, but around the same length in other lessdeveloped jurisdictions.172 Thus, the data surrounding the impact of imposing a
duty to exhaust local remedies on costs and delays remain inconclusive. Of
course, it may be the case that an investor is required to go through both the
domestic system and the arbitration process if they are unable to find an
adequate resolution domestically, with a subsequent exponential increase in
costs. Nevertheless, subsequent arbitral proceedings are likely to be cheaper, as
less time will be spent at the jurisdictional stage of proceedings. Furthermore, as
noted by Porterfield, there is potential for a duty to exhaust local remedies to
ultimately reduce the cost of subsequent arbitration proceedings ‘by clarifying
the factual background and relevant domestic legal context’.173 Finally, the
exhaustion of local remedies requirement could reduce the overall cost of the
investment protection system by helping to reduce the phenomenon of
frivolous and opportunistic claims. This is because the ability to submit
frivolous claims is in part predicated on the ease of access to arbitration the
current system provides to investors who can generally decide to initiate
proceedings at any point due to the standing offer within the BIT.174
Regardless, the futility exception should also function to prevent state’s
from purposefully stalling proceedings, and some BITs like the new Indian
Model BIT have experimented with using a time limit to ‘soften’ the
requirement to exhaust domestic remedies to a maximum of five years.175 As
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long as the time limit is not too short as to render the duty to exhaust local
remedies ineffective, this would help prevent unnecessary delay, and this is
something that could be experimented with moving forward.
As a result, it is difficult to draw a definite conclusion on the impact a
domestic remedies requirement would have on costs. Ultimately, costs are highly
context-specific and dependent on the complexity of the dispute and
jurisdiction in which it is located. However, it is nevertheless likely that, despite
the mitigatory mechanisms discussed above, costs will increase for investors.
This will particularly be the case where an investor is required to go through
both the domestic court and the arbitration process in order to reach a
satisfactory result. For them, costs will inevitably increase in comparison to the
current status quo where they can immediately opt for arbitration. However, this
concern may be exaggerated. Van Harten and Malysheuski's study found that
investment treat arbitration awards have been given overwhelmingly to
‘companies with over 1 billion USD in annual revenue, and investors with over
100 million USD in net wealth’. Therefore, an increase is costs is unlikely to
dissuade these investors from submitting claims even if a requirement to
exhaust local remedies were implemented.176 In light thereof, it seems
reasonable to conclude that the harm caused by an increase in the cost of
proceedings for these large MNCs is likely justifiable given the other benefits
the duty to exhaust local remedies would provide.
Regarding the overall impact that this reform thus would have on the
investment climate of host states, the reform is unlikely to radically alter investor
decision making. Brazil, despite having never ratified a trade agreement
including a mechanism of ISA still draws large-scale foreign investment and was
the fourth largest destination for FDI in 2019.177 Investors will still be drawn to
the potential to make significant gains via investments in developing nations,
Gus Van Harten and Pavel Malysheuski, ‘Who Has Benefited Financially from
Investment Treaty Arbitration? An Evaluation of the Size and Wealth of Claimants’
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even if it requires more due diligence with regard to the potential for a dispute
to arise. Furthermore, as discussed at the beginning of Part Two, recent
empirical evidence has challenged both the assumption that ISA necessarily
increases the flow of FDI and that more FDI is necessarily beneficial for
development.178 This is particularly true where the cost of that initial FDI may
be a large award of damages against the host state should a dispute ultimately
arise and be taken to arbitration.
3) Compatibility with the proposal for a Multilateral Investment Court
In response to the ongoing legitimacy crisis facing ISDS, various academic
commentators have expressed their support for the European Union’s proposal
to create a permanent, specialised multilateral investment court with an appellate
body to replace investor-state arbitration entirely. This type of ‘systemic reform’
has gained key advocates in the ongoing UNCITRAL reform process in Canada
and the Mauritius, and the EU has completed BITs containing provisions for
the future establishment of a permanent court with several other countries,
including Mexico, Vietnam and Singapore.179 However, in the drafting of the
proposal for a multilateral investment court, the European Commission
purportedly explicitly considered the possibility of including a duty to exhaust
local remedies and ultimately concluded it unnecessary, and potentially harmful
to ongoing reform efforts.180 Nevertheless, a duty to exhaust local remedies is
not only compatible with the proposal for a multilateral investment court, but
highly synergistic in achieving the proposal’s explicit goal of remedying the
ongoing legitimacy crisis.
First, the precise nature of the legitimacy crisis that afflicts ISDS should be
returned to. As noted by Radi, ‘the lack of legitimacy faced by investor-State
arbitration… is grounded, not only in the procedural features of investor-State
arbitration but also in its international dimension’.181 As can be seen in the
submissions of explicitly sceptical states like Brazil and South Africa, ‘many
(citizens) radically reject the idea that State conduct be reviewed and disputes
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involving domestic public interest considerations be settled by tribunals that do
not form part of the State apparatus’ and in this respect, the ‘proposals for a
standing investment court appear to display the same defect… as investor-state
arbitration’.182 This observation is evidenced by the results of the public
consultation organised by the European Commission during the TTIP
negotiations. These results demonstrated significant public support for the
resolution of investment disputes in domestic courts, as opposed to an
international mechanism.183 As a result, in its public mandate for the TTIP
negotiations in 2013, the European Council explicitly mentioned that
‘consideration should be given… to the appropriate relationship between ISDS
and domestic remedies.’184 Thus, the addition of a requirement to exhaust local
remedies to current proposals for an standing multilateral investment court
could serve to rectify a notable weakness in the current proposal’s aim to resolve
the legitimacy crisis, whilst potentially catalysing further reform.
Additionally, much like the current system of ISA, any proposal for
establishing a standing multilateral investment court should retain the explicit
goal of furthering the development of the domestic rule of law. As noted by
Kelsey, ‘in the absence of a duty to exhaust local remedies’ this goal might be
seriously undermined, as the ‘investment court model, much like ISDS, would
generate a substitute system for the settlement of investment disputes that risks
disincentivising… reform at the domestic level’.185 Instead, any investment
court should be equipped with mechanisms through which it can engage with
domestic institutions, and positively impact the domestic rule of law. A duty to
exhaust local remedies, for many of the reasons described earlier, would be a
ibid 20.
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and investor-to-state dispute settlement (ISDS) in the Transatlantic Trade and
Investment
Partnership
Agreement
(TTIP)’
(13
January
2015)
16
<https://trade.ec.europa.eu/doclib/docs/2015/january/tradoc_153044.pdf> accessed
16 March 2022.
184 Council of the European Union, ‘Directives for the Negotiation on the Transatlantic
Trade and Investment Partnership between the European Union and the United States
of America’ (adopted 14 June 2013, declassified 9 October 2014) para 23
<http://data.consilium.europa.eu/doc/document/ST-11103-2013-DCL-1/en/pdf>
accessed 2 February 2021.
185 Kelsey, Schneiderman and Van Harten (n 30) 15.
182
183

2021

Resolving Investor State Dispute Settlement’s Legitimacy Crisis

367

good mechanism for achieving the repeat interactions between national and
international courts that lead to a ‘common understanding of legal obligations’,
thus encouraging the promulgation of good governance norms in the domestic
context.186 Any proposal for a multilateral investment court should not be
designed as a substitute to domestic institutions, and thus should seriously
consider implementing an exhaustion of local remedies requirement. Ultimately,
if such a system intends to resolve the legitimacy crisis faced by ISA in its
current form, it must be careful not to subject itself to the same fundamental
concerns. To that end, achieving an effective combination of systemic and
paradigmatic reform is fundamental. A standing multilateral investment court in
combination with a duty to exhaust local remedies, as part of a wider multilateral
investment institution that would allow states to choose to have investment
norms directly invoked before national courts, thus represents a particularly
promising solution for achieving an effective balance between international and
national fora. At its core, this solution recognises the necessity of a system of
ISDS that seeks not only to protect foreign investors, but to achieve better
outcomes for the great variety of different actors currently engaged in the ISDS
process.
CONCLUSION
This article has sought to contend that implementing the duty to exhaust
local remedies represents a highly promising solution to a variety of the key
concerns that underpin investor-State arbitration’s current legitimacy crisis.
First, it has argued that the duty to exhaust local remedies can resolve much of
the underlying tension that arises from ISA’s current framework for managing
dispute jurisdiction. In doing so, it removes the need for increasingly complex
treaty-provisions, rules of election, and tribunal jurisprudence that have failed to
effectively clarify the conceptual separation between contractual and treatybased claims that arise from the same factual scenario. It does this by acting as a
dynamic rule of procedure that functions to ensure disputes are resolved as
close to their epicentre as possible, whilst empowering domestic institutions to
self-correct. In this way, it also suspends the damaging uncertainty that belies
the current system. This uncertainty only further fractures the relationship
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between arbitral panels and domestic institutions whilst undermining the efforts
of national governments to manage their risk through exclusive jurisdiction
clauses and rules of election.
Secondly, this article has shown that reimplementing the duty to exhaust
local remedies would enable ISA to fulfil its potential to improve the domestic
rule of law and the quality of domestic institutions. It does so by providing the
missing mechanisms that belie the current discrepancy between good
governance narratives of ISA and on-the-ground empirical research in
developing states. These complementarity mechanisms are also scalable, with
States able to opt into higher levels of congruency by agreeing to certain
additional conditions, such as the ability for investors to directly invoke treaty
norms before domestic courts. To this end, there is good scope for this solution
to be implemented in tandem with current proposals for an à la carte Multilateral
Institute for Investment Dispute Settlement.
Finally, it has been argued that the duty to exhaust local remedies achieves
these goals without necessarily placing an unduly onerous burden on investors
in terms of costs or delays. However, it is admitted that investors are likely to
face some additional costs, especially during the early stages of adoption.
Nonetheless, this reassignment of costs is negligible when concerning the
parties who usually bring claims under ISA. Alternatively, this reassignment is
still equitable in light of the other benefits the duty provides. Finally, the duty is
compatible with other reform efforts, including the ongoing efforts to introduce
a multilateral investment court by the EU and other actors. To this end, if ISA is
to seriously plug the legitimacy gap it currently faces the inherent tension that
arises when domestic policy is challenged at an international level must be
addressed. To simply assert that another international mechanism would be
adequate would be to mischaracterise the nature of the current problem. In
comparison, a duty to exhaust local remedies addresses this concern directly and
could be readily integrated into current proposals. Thus, it is recommended that
the duty to exhaust local remedies be included either as part of a reformed
system of ISA, or as part of any adopted proposal for a multilateral investment
court.
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Around the Black Box: Applying the Carltona Principle
to Challenge Machine Learning Algorithms in Public
Sector Decision-Making
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ABSTRACT
For the first time, important public sector decisions are being taken in the absence of an
accountable and identifiable human being. Instead, they are increasingly outsourced to machine
learning algorithms (MLAs) to cut costs, save time, and, in theory, improve the quality of
decisions made. However, MLAs also pose new risks to fair and legitimate decision making
such as bias and rigidity. These risks are often obfuscated by ‘intrinsic opacity’: the complex
interplay between extremely large datasets and code which makes it impossible to trace the
decision pathway of an MLA. This ‘black box problem’ frustrates the review of a public sector
decision made by an MLA, as the court is unable to trace the decision-making process and so
determine its lawfulness in judicial review. In such cases, it is proposed that the principles of
non-devolution surrounding the Carltona principle - the doctrine that allows department
officials to exercise powers vested in a minister - offer a promising way of ‘getting around’ the
issue of intrinsic opacity. By conceptualising the outsourcing of a decision to an MLA as an act
of devolution, the law can effectively regulate the slippage of democratic accountability that the
use of an MLA necessarily entails.
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INTRODUCTION
The daunting consequences of autonomous technology, long apprehended
in science fiction, will soon become a routine consideration in judicial review as
machine learning algorithms (MLAs) transform the way decisions are made in
the UK public sector. The use of MLAs has already been documented in several
departments (benefit calculation assessments,1 child welfare services,2 and
policing3), and 2020 saw the first challenge to an MLA in court in the Bridges
case.4 At their best, MLAs can be an innovative tool for more efficient public
service: cutting costs, raising standards, saving time, and improving the quality
of decisions made. However, their use poses new challenges for justice in the
form of bias, faulty cross-correlation, inaccuracy, rigidity, automation bias and
opacity. When MLAs start to control some of the most important administrative
decisions in our lives – ‘which neighbourhoods get policed, which families attain
much needed resources, who is short-listed for employment and who is
investigated for fraud’5 – it is vital that existing structures of judicial review can
adequately hold this new form of power to account.
Though even the most advanced MLAs are still far from a state of
complete autonomy,6 one of their features does allow them to operate beyond
human oversight: intrinsic opacity.7 Commonly referred to as the ‘black box’
Sarah Marsh, ‘One in Three Councils Using Algorithms to Make Welfare Decisions’ The
Guardian
(London,
15
October
2019)
<www.theguardian.com/society/2019/oct/15/councils-using-algorithms-make-welfaredecisions-benefits> accessed 13 October 2021.
2 Joanna Redden, Lina Dencik and Harry Warne, ‘Datafied Child Welfare Services:
Unpacking Politics, Economics and Power’ (2020) 41 Policy Studies 507, 509.
3 Marion Oswald, ‘Algorithmic Risk Assessment Policing Models: Lessons from the
Durham HART Model and 'Experimental' Proportionality’ (2018) 27 Information &
Communications Technology Law 223, 223.
4 R (Bridges) v Chief Constable of South Wales [2019] EWHC 2341.
5 Virginia Eubanks, Automating Inequality: How High-Tech Tools Profile, Police, and Punish the
Poor (1st edn, St. Martin’s Press, 2018) 8.
6 Tim W Dornis, ‘Of “Authorless Works” and “Inventions without Inventor” – The
Muddy Waters of “AI Autonomy” in Intellectual Property Doctrine’ (2021) 43(9)
European Intellectual Property Review 570.
7 Burrell has classified the three types of algorithmic opacity as intentional, illiterate, and
intrinsic. Intentional opacity is the obfuscation of whether an algorithm has been used in
the first place, and illiterate opacity refers to the fact that most people, including public
1
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problem,8 intrinsic opacity is unique to algorithms with a machine learning
component, and refers to the complex interplay between extremely large
datasets and the code which makes it impossible for even technical experts to
trace the decision pathway of an MLA.9 This is exemplified by the HART
algorithm – Durham Constabulary’s recidivism scoring tool which
incorporates 4.2 million 'nested and conditionally-dependent decision points.'10
Faced with just part of the system's inputs, and the outputs, it is impossible for
the decision-maker to decipher the reasoning of the MLA.
This presents a unique reviewability problem in the judicial review of a
decision made in full or in part by an MLA: the court is unable to trace the
procedure used to make the decision, and so determine its lawfulness. In such
cases, it is proposed that the principles of non-devolution surrounding the
Carltona principle11 – the doctrine that allows department officials to exercise
powers vested in a minister – offer a promising way of ‘getting around’ the issue
of intrinsic opacity. By scrutinising whether a decision-maker can lawfully
devolve the decision to an MLA, applying the Carltona principle thus avoids the
need to understand the ‘black box’ MLA decision.
This article will proceed in three parts. Part I outlines what it is at stake in
public sector use of MLAs, framing the risks according to common law
principles of unlawful decision making. Part II critically reviews statutory
mechanisms to find that they are not sufficient to guard against these risks. Part
III then proposes how the Carltona principle could get around the ‘black box’
problem to effectively regulate the ability to use an MLA in public sector
decision-making based on three factors: the seriousness of the decision, the
office holders, do not have the requisite technical knowledge to be able to understand the
workings of an algorithm even if it is disclosed. Jenna Burrell, ‘How the machine 'thinks':
Understanding opacity in machine learning algorithms’ (2016) 3 Big Data & Society 1, 1.
8 Robert Allen and Dee Masters, ‘In the Matter of Automated Data Processing in
Government Decision-Making: Joint Opinion’ (Cloisters, 7 September 2019) para 126
<https://www.cloisters.com/wp-content/uploads/2019/10/Open-opinion-pdf-version1.pdf> accessed 11 March 2022; Frank Pasquale, The Black Box Society: The Secret
Algorithms that Control Money and Information (Harvard University Press, 2015), 6.
9 Jenna Burrell, ‘How the machine “thinks”: Understanding opacity in machine learning
algorithms’ (2016) 3 Big Data & Society 1, 5.
10 Oswald (n 3) 223.
11 Carltona Ltd v Commissioners of Works [1943] 2 All ER 560.
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technological ability of the MLA, and the level of accountability retained by the
decision-maker.
I. THE PROBLEM: MLA RISKS AND CHALLENGES FOR REVIEW
MLAs pose four significant risks to the legitimacy and fairness of the
decision-making process: faulty cross-correlation, inaccuracy (comprising bias
and discrimination), rigidity, and automation bias. In theory, while these risks
can be mapped onto certain established common law illegality grounds, intrinsic
opacity precludes such scrutiny and necessitates an alternative framework for
scrutinizing MLA decisions.
i) Inaccuracy
The capacity for error is latent in any decision-making process, but the
scale of MLA systems means that even small errors give rise to significant
cumulative disadvantages across the system.12 Indeed, the practical reality of
MLA inaccuracy has been widely reported for extant MLAs,13 and will likely be
perpetuated due to the lack of incentives to check for accuracy in the public
sector.14 Furthermore, a certain level of error is inherent to the MLA decisionmaking process. For example, the MLA used by Durham Constabulary to assess
which individuals are at low or moderate risk of recidivism, the Harm

Oscar Gandy, ‘Engaging rational discrimination: exploring reasons for placing
regulatory constraints on decision support systems’ (2010) 12 Ethics and Information
Technology 29, 5.
13 Sonja Starr, ‘Evidence-Based Sentencing and the Scientific Rationalization of
Discrimination’ (2014) 66 Stanford Law Review 803, 852; Chai Patel, ‘Comments in
Lessons from litigation’ (Rise of the Robots: Challenging automated decision-making in
government
Workshop
Training,
London,
1
July
2021)
<https://learning.publiclawproject.org.uk/lessons/lessons-from-litigation/> accessed 5
October 2021.
14 Rebecca A. Williams, ‘Rethinking Deference for Algorithmic Decision-Making,’ (2018)
Oxford
Legal
Studies
Research
Paper
7/2019,
6
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3242482> accessed 17 October
2021.
12
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Assessment Risk Tool (HART) favours cautious errors, meaning it is more likely
to over-predict risk than it is to underpredict.15
A particularly pernicious form of inaccuracy is MLA bias, which is
different from that of the common law rule against bias (the doctrine that a
decision-maker must not have a personal interest in a decision).16 Instead, MLA
bias occurs when the system makes predictions or classifications that are
systematically too high or low for certain subgroups.17 This often occurs when
the MLA learns bias from inaccurate training data.18 Amazon’s recruiting AI, for
example, learned bias against female applicants because past successful hires had
been male.19
While inaccurate training data could in theory be scrutinised in judicial
review on the grounds of error of fact, intrinsic opacity means that any errors
made by the algorithm as it runs cannot be found easily, if at all.20
ii) Faulty cross-correlation
The MLAs are programmed to find correlation, not causality.21
Consequently, characteristics the MLA is not instructed to consider can
reappear through proxy; a phenomenon known as faulty cross-correlation. Not
only does this mean the MLA is operating autonomously in a sense, outside the
bounds of its operational commands, due to the ‘black box’ problem, it is not
possible to work out which correlations have been made post hoc as well. In the
Oswald (n 3) 228.
R v Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet [1998] UKHL 41.
17 Partnership on AI, ‘Report on Algorithmic Risk Assessment Tools in the US Criminal
Justice System’ (Partnership on AI, 23 April 2019) <www.partnershiponai.org/report-onmachine-learning-in-risk-assessment-tools-inthe-u-s-criminal-justice -system/> accessed 5 October 2021, 15.
18 Christopher Knight, ‘Automated Decision-Making and Judicial Review’ (2020) 25(1)
Judicial Review 21, 22.
19 Jeffrey Dastin, ‘Amazon Scraps Secret AI Recruiting Tool that Showed Bias against
Women,’ Reuters (San Francisco, 11 October 2018) <www.reuters.com/article/usamazon-com-jobs-automation-insight/amazon-scraps-secret-airrecruiting-toolthatshowed-bias-against-women-idUSKCN1MK08G> accessed 3 October 2021.
20 E v Secretary of State for the Home Department [2004] [2004] EWCA Civ 49.
21 Brent Mittelstadt and others, ‘The ethics of algorithms: Mapping the Debate,’ (2016) 1
Big Data & Society 1, 5.
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recent challenge to the Home Office MLA designed to filter visa applications,
for example, it was argued that the MLA discriminated based on race by using
nationality as a proxy.22 However, it is important to note that any irrelevant
considerations, rather than just protected characteristics such as race or gender,
can manifest in consideration in this way. As administrative law requires that a
decision-maker does not have to consider irrelevant factors,23 the MLA could
therefore be operating unlawfully.
iii) Rigidity
MLAs apply a single statistical model to decisions,24 which does not
necessarily mean a fair outcome for any one person.25 This is because the
decision-maker’s ability to apply relevant knowledge acquired from experience,
interpret complex contextual factors,26 or exhibit ineffable qualities such as
mercy,27 is fettered. The decision-maker cannot therefore be sure they are
‘keeping their ears open’ for relevant factors when applying a policy.28
iv) Automation bias
To assuage these risks, a common strategy for public authorities is to have
a ‘human in the loop’ giving final authorization of the decision to create
accountability. However, this practice often just carries forward the risks due to
a phenomenon known as ‘automation bias’: the tendency of non-computer

BBC, ‘Home Office drops 'racist' algorithm from visa decisions’ BBC (London, 4
August 2020) <https://www.bbc.co.uk/news/technology-53650758> accessed 11
October 2021.
23 R v St Pancras Vestry [1890] 24 QBD 371, 375.
24 Jennifer Cobbe, ‘Administrative Law and the Machines of Government: Judicial
Review of Automated Public-Sector Decision-Making’ (2019) 39 Legal Studies 1, 647.
25 Jennifer Cobbe, ‘Confronting the Algorithmic State,’ (Admin Law Blog, 24 September
2020)
<https://adminlawblog.org/2020/09/24/jennifer-cobbe-confronting-thealgorithmic-state/> accessed 14 October 2021.
26 Alexander Babuta and Marion Oswald, Machine Learning Algorithms and Police DecisionMaking: Legal, Ethical and Regulatory Challenges (RUSI Whitehall Report 2018) 12.
27 Lord Sales ‘Algorithms, Artificial Intelligence and the Law,’ (2019) 25 Judicial Review
46, 52.
28 British Oxygen v. Minister of Technology [1971] AC 610; Associated Provincial Picture Houses v
Wednesbury Corporation [1948] 1 KB 223.
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scientists to unquestioningly defer to information supplied by technology.29
Though human oversight may occasionally mitigate the concerns associated
with algorithmic decision-making, 'it cannot be systematically relied upon to do
so,'30 and even where the MLA is only suggestive, it can exert a disproportionate
effect on the overall outcome of a decision.31 The boundary between a solely
automated decision and a partially automated decision is thus blurred, and in
practice, the MLA output will be the locus of decision-making. This may be the
case for HART, where the Chief Constable of Durham Constabulary has noted
that officers using the tool may be reluctant to depart from the automated
decision generated.32 A study by Skitka found that automated decisions lowered
accuracy rates to 59%, compared with 97% for non-automated decisions,
because decision-makers over-relied on faulty automated decisions.33
As some authors have suggested, the rule against acting under dictation
could be applied to prohibit the use of an MLA where it is unquestioningly
relied on by the decision-maker. The rule provides that a public body must not
mindlessly defer to the opinion of a third party.34 While this could be useful for
challenging the use of an MLA where it is thoughtlessly relied on by the
decision-maker, it unlikely to apply where the decision-maker has considered
some element of the MLA decision-making personally (e.g. where the decisionmaker has been given input on determining the parameters for optimisation or
the training data, but is still unable to see the reasoning of the algorithm once it
begins machine learning).
As such, while the flaws and risks of MLA decision-making can be mapped
conceptually onto established tenets of illegality review, most attempts at

Kate Goddard, Abdul Roudsari and Jeremy Wyatt, ‘Automation Bias: A Systematic
Review of Frequency, Effect Mediators, and Mitigators’ (2012) 19 Journal of the
American Medical Informatics Association 121, 121; Knight, (n 18) 21.
30 Karen Yeung, ‘Algorithmic Regulation: A Critical Interrogation: Algorithmic
Regulation’ (2018) 12 Regulation & Governance 505, 505.
31 Karen Yeung, ‘Hypernudge’: Big data as a mode of regulation by design’ (2017) 20
Information, Communication & Society 118, 120.
32 Oswald (n 3) 223.
33 Linda J. Skitka and others ‘Does automation bias decision-making?’ (1999) 51(5)
International Journal of Human-Computer Studies 991, 1002.
34 H Lavender & Son Ltd v Minister of Housing and Local Government [1971] 1 WLR 1231.
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establishing the illegality of a decision will be frustrated by the intrinsic opacity
of MLA reasoning.
II. DEFICITS IN STATUTORY PROTECTIONS
Difficulties in regulating MLAs under the common law prompt recourse
to three statutory frameworks: discrimination law under the Equality Act 2010
(EA 2010), information law under the Data Protection Act 2018 (DPA 2018),
and privacy law under the Human Rights Act 1998 (HRA 1998). These statutes
were invoked in the case of Bridges, the first, and so far the only, successful UK
court challenge to the use of an MLA. In Bridges, the plaintiff, Edward Bridges,
sought a successful judicial review against South Wales Police for their use of an
automated facial recognition system (AFR Locate). Mr Bridges claimed that the
police’s use of automated facial recognition technology was unlawful because it
breached equality law, rights to privacy, and data protection laws. The grounds
of appeal mainly concerned the procedures around MLA operations – such as
the Public Sector Equality Duty and Data Protection Impact Assessments –
which initially seemed to promise to get around the ‘black box’ problem.
However, an analysis of Bridges indicates that these statutes only offer piecemeal
protections against the legal risks of MLA decision-making.
The Equality Act 2010
The EA 2010 formed the basis for one ground of appeal in Bridges. Mr.
Bridges argued the police had violated the public sector equality duty (PSED)
under s 149(1) of the EA 2010, which requires public authorities to have ‘due
regard’ to the need to eliminate discrimination.35
There were three reasons the Court of Appeal found that the police had
failed to comply with the PSED: a ‘human in the loop’ was not enough to
discharge the duty, South Wales Police’s statistical analysis of the system was
faulty, and the police could not rely on the private manufacturer’s view that it
was not discriminatory. The PSED is thus a key protection against the risk of
discrimination in MLA decisions. But it is only where the relevant group
corresponds to individuals possessing a ‘protected characteristic’36 that bias
35
36

Equality Act 2010 (EA 2010), s 149(1).
ibid ss 4-12.
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constitutes discrimination, which is a limited set.37 This was affirmed by Lady
Hale in Coll, 38 where it was held that for discrimination based on a proxy
characteristic, there must be ‘exact correspondence’ between the protected
characteristic and the ‘disadvantaged class.’39 This significantly limits the scope
of the EA 2010 in challenging MLA decisions, which are often biased against
classes of people that do not resemble historically protected groups.40 For
example, where an MLA is biased against lower-income neighbourhoods, it
would fall outside the scope of the EA 2010.41 MLAs will create faulty crosscorrelation against random groups that would not be able to avail themselves of
the protections of the EA 2010. The EA 2010 is consequently of limited use in
challenging algorithmic bias generally, let alone the other legal risks to publicsector MLA use.
The Data Protection Act 2018
Information technology law offers three main protections for MLA
decisions. Firstly, section 49 of the DPA 2018 offers protections for decisions
that are ‘solely automated’ and have ‘legal or similarly significant effects.’42 This
provision allows the data subject to request the controller to reconsider the
decision or take a new decision not based solely on automated processing.43
Nonetheless, wherever a decision has only been made in part by an MLA, the
decision will remain outside the scope of the article.44 While there had been
some debate which suggested that ‘solely automated’ decisions might encompass
decisions made where there has simply not been any 'meaningful' human
input,45 such a phrase did not ultimately appear in the DPA 2018 or the General
Allen (n 8) [26].
R (on the application of Coll) v Secretary of State for Justice [2017] UKSC 40
39 ibid [28]-[29].
40 Sandra Wachter, Brent Mittelstadt and Chris Russell, ‘Why Fairness Cannot be
Automated: Bridging the Gap between EU Non-Discrimination Law and AI’ (2021) 41
Computer Law & Security Review 1, 6.
41 Nederlands Juristen Comité voor de Mensenrechten cs v De Staat der Nederlanden (case no.
C/09/550982/HA ZA 18/388) (District Court of Hague).
42 Data Protection Act 2018 (DPA 2018), s 49(1).
43 ibid s 49(2).
44 Duc Tran, ‘Probing the rules on automated decision making’ (2019) 19 Privacy & Data
Protection 7, 8.
45 HL Deb 13 November 2017, vol 785, col 1870.
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Data Protection Regulation (GDPR), and so as it stands, section 49 likely does
not protect against decisions made in part by an MLA. This was evident in
Bridges, where section 49 rights did not form part of the claim. Even if section
49 is triggered and a new decision must be taken, that new decision can still be
made in part by an MLA, which largely replicates the risk by way of automation
bias.
The second protection offered by the DPA 2018 is the right to the
‘knowledge of the reasoning,'46 which incorporates Articles 13-15, 21 and 22 of
the GDPR’s right to 'meaningful information about the logic involved.' Whether
they offer a full right to an explanation,47 or simply that the subject must be told
of the existence of the algorithm,48 has been the subject of academic discussion.
However, in the case of MLAs, this is a moot point: intrinsic opacity means full
disclosure would be of limited use.49
Finally, the DPA 2018 mandates that data controllers are required to
undertake a Data Protection Impact Assessment (DPIA) 'where a type of
processing is likely to result in a high risk to the rights and freedoms of
individuals.'50 In Bridges, it was successfully argued that South Wales Police’s
DPIA was flawed because it failed to consider the rights of persons not on
watchlists. While this proved to be successful in Bridges, it was held for a quasiprocedural reason (failure to recognise privacy interferences at all), rather than
because there was a deficiency in the substantive assessment made for risks that
were acknowledged. The level of scrutiny the court would apply where risks
have been noted in a DPIA is therefore uncertain,51 which could be an issue due
to practitioners’ concerns that public authorities tend to treat DPIA’s as a mere
DPA 2018 (n 42), s 98(1).
Bryce Goodman and Seth Flaxman, ‘EU regulations on Algorithmic Decision-Making
and a 'Right to Explanation'’ (2017) 38 AI Magazine 50, 50.
48 Sandra Wachter, Brent Mittelstadt and Luciano Floridi, ‘Why a Right to Explanation of
Automated Decision-Making Does Not Exist in the General Data Protection Regulation’
(2017) 7 International Data Privacy Law 76, 76-83.
49 Lilian Edwards and Michael Veale, ‘Slave to an Algorithm? Why a ‘Right to an
Explanation’ Is Probably Not the Remedy You Are Looking For’ (2017) 16 Duke Law &
Technology Review 18, 81.
50 DPA 2018 (n 42), s 64(1).
51 Jack Maxwell and Joe Tomlinson, ‘Proving algorithmic discrimination in government
decision-making’ (2020) 20 Oxford University Commonwealth Law Journal 352, 359.
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compliance exercise.52 Further, it is unclear whether the DPIA’s criterion of
‘rights and freedoms’ encompasses risks that do not fall into established rights
categories (such as bias or rigidity), and, in any case, the government has
recently proposed to remove the requirement to undertake a DPIA entirely.53
The Human Rights Act 1998
The HRA 1998 Article 8: right to private and family life allows for
interferences when they are ‘in accordance with the law,’ and necessary in the
interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, the protection of health or
morals, or the protection of the rights and freedoms of others.54 This was a
successful ground of appeal in Bridges, where the Court of Appeal held that the
use of the automated facial recognition MLA was unlawful because there was no
clear guidance on where it could be used (the range 'all event types' was 'very
broad and without apparent limits').55 It is uncertain whether an Article 8 claim
would hold where there is clear guidance on who and to what end an MLA can
be used. Moreover, the scope of proportionality for the use of MLAs remains to
be seen;56 in Bridges, the proportionality assessment failed. While the appellant
argued that the court should consider the privacy interference of all data
Ravi Naik, ‘Comments in Data protection law and automated systems’ (Rise of the
Robots: Challenging automated decision-making in government Workshop Training,
London, 1 July 2021) <https://learning.publiclawproject.org.uk/lessons/dataprotection-law-and-automated-systems/> accessed 3 November 2021; Megan Goulding,
‘Comments in Lessons from litigation’ (Rise of the Robots: Challenging automated
decision-making in government Workshop Training, London, 1 July 2021)
<https://learning.publiclawproject.org.uk/lessons/lessons-from-litigation/> accessed 3
November 2021.
53 Department for Digital, Culture Media & Sport, Data: A new direction (gov.uk, 10
September
2021)
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attach
ment_data/file/1022315/Data_Reform_Consultation_Document__Accessible_.pdf>
59.
54 Human Rights Act 1998, art 8.
55 Bridges (n 4) [130].
56 Lorna McGregor, ‘Human rights, equality law and automated systems’ (Rise of the
Robots: Challenging automated decision-making in government Workshop Training,
London, 1 July 2021) <https://learning.publiclawproject.org.uk/lessons/human-rightsequality-law-and-automated-systems/> accessed 6 November 2021.
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subjects cumulatively, the court rejected the argument and held that the
proportionality assessment only looks at interferences with each individual’s
rights.57 Therefore, in cases where an MLA collects a limited amount of personal
data, but is able to aggregate the data of many people to make an assessment
about an individual, it may still fall within the proportionality assessment,
despite the scalability of the flaws within the MLA. This might be the case in the
application of average data to be determinative of an individual’s likelihood to
reoffend or risk score, which strips data subjects of agency by confining their
futures to predetermined statistics.
III. A POSSIBLE SOLUTION: APPLYING THE CARLTONA
PRINCIPLE
We have seen how the ‘black box’ problem will preclude the ability to
scrutinize the intricacies of an MLA’s workings to the extent that is necessary
for common law judicial review grounds, and while statutory protections offer
piecemeal solutions to get around this, they do not comprehensively address the
legal challenges stemming from MLAs. Instead, one principle of illegality review
could be a promising framework for which to bring a judicial review claim
against an MLA: unlawful delegation. As delegation looks at the legitimacy of
conferring the decision-making power in the first place, rather than the internal
intricacies of the decision-making process, it is a promising way for getting
around the ‘black box’ problem and challenge MLA decision-making holistically.
The law around unlawful delegation protects the presumption that when
Parliament vests power in an official or an authority, that power must be
exercised by that official or authority rather than discharged to another whom
Parliament has not chosen for the task.58 The discharge of a decision to another
might be seen to map easily onto the use of an MLA, where the synthesising of
facts and making of a decision has been outsourced.
In an article on the application of algorithms to American constitutional
law, Coglianese and Lehr acknowledge this ‘clear conceptual affinity with the
Goulding (n 52).
Matt Hutchings, ‘Delegation of Functions: Principles and Recent Perspectives’ (2016)
21 Judicial Review 93, 93; Birkdale District Electric Supply Co Ltd v Southport Corp [1926] AC
355, 364.
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spirit and tradition of non-delegation,’ but cite three reasons why courts would
be unlikely to equate delegation to algorithms with delegation to humans:59 (1)
machines lack self-interest (they are optimizing for the objectives that those
deploying them specify); (2) human governmental officials will retain ultimate
control over the specification of algorithms; and (3) algorithms will typically
function as legally permissible measurement tools.60 While Coglianese and
Lehr’s critique applies readily to algorithms, these criticisms can be dismissed
where the machine learning component exists.
Firstly, faulty cross-correlation and inaccuracy means that MLAs are often
not optimising for specified objectives but are rather operating outside the
bounds of the parameters initially inputted, changing their inferences based on
new data fed into the algorithm. Secondly, human government officials do not
retain ultimate control over the mode in which an MLA optimises for a result.
MLAs use statistical techniques to learn from data without being explicitly given
the instructions on how to do so; continually changing their internal parameters
to maximize predictive accuracy.61 Though there is human involvement at the
coding and training stage, once deployed, machine learning can change the way
a decision is carried out in a manner imperceptible to the public body.62 MLAs
cannot express reasoning, which makes them even more removed from the
oversight of the decision-maker. Finally, MLAs are fundamentally different from
legally permissible measurement tools where delegation has not applied (such as
models or calculators63). While a rule-based algorithm is a ‘finite, abstract,
effective, compound control structure, imperatively given, accomplishing a
given purpose under given provisions,’64 an MLA can, for the reasons already
stated, change to exceed the bounds of what it was instructed to do, making and
Steven Appel and Cary Coglianese, ‘Algorithmic Governance and Administrative Law’
in Woodrow Barfield (ed), The Cambridge Handbook for the Law of Algorithms (Cambridge
University Press 2020) 178.
60 Cary Coglianese and David Lehr, 'Regulating by Robot: Administrative Decision
Making in the Machine-Learning Era' (2017) 105 Georgetown Law Journal 1205, 33.
61 Solon Barocas and Andrew D. Selbst, ‘Big Data’s Disparate Impact’ (2016) 104
California Law Review 671, 678.
62 Oswald (n 3) 14.
63 Joe Tomlinson and Jack Maxwell, ‘Government Models and the Presumption of
Disclosure’
(Public
Law
Project,
15
July
2020)
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3652602> accessed 18 October.
64 Robin K. Hill, ‘What an Algorithm Is’ (2015) 29 Philosophy & Technology 35, 35.
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applying inferences independently and thus substituting in important ways for
human judgement.
Delegation or devolution: MLA decision-making and the Carltona
principle
The application of delegation principles to MLA decision-making is
blocked, however, by the longstanding principle that delegation of a decision
involves the transfer of legal accountability for that decision.65 We have not yet
reached the stage where technology can be responsible at law, which presents
difficulties in applying this case law in the contemporary moment. However,
there is another line of case law that regulates the transfer of decision-making
power where legal responsibility remains with the original decision-maker:
otherwise known as devolution.
The paramount case on devolution is Carltona,66 the case that gave effect to
the practical realities of modern government in holding that ‘administration of
ministerial powers is expected to be carried out by civil servants acting on their
behalf and under a level of supervision appropriate for each function.’67 Under
Carltona an act is not delegated, but rather devolved68 to officials who act as the
'alter ego'69 of the Minister, such that 'a decision made on behalf of a Minister by
one of his officials is constitutionally the decision of the Minister himself.'70 The
Carltona principle thus underpins and legitimizes almost the entirety of daily
government activity,71 as a minister - or indeed officials at other levels of the
public-sector72 - may devolve a power or duty under it.73 It can also be applied

Mark Campbell, ‘The Carltona Doctrine’ (2007) 18 Public Law Review 251, 251.
Carltona (n 11).
67 ibid 563.
68 ‘Central government: sources of powers’ (Thomas Reuters Practical Law, 2021)
<http://www.practicallaw.com/2-384-0545> accessed 11 November 2021.
69 Ian Loveland, Constitutional Law, Administrative Law, and Human Rights: A Critical
Introduction (8th edn, Oxford University Press 2018) 363.
70 Nelms v Roe [1970] 1 WLR 4 (QB), 8.
71 Daniel Greenberg, ‘Delegation of statutory powers’ (Thomas Reuters Practical Law, 2021)
<http://www.practicallaw.com/7-383-9733> accessed 10 November 2021.
72 ibid.
73 Lord Woolf and others, De Smith's Judicial Review (8th ed, Thomas Reuters 2018) ch 5
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to the outsourcing of a decision to an MLA, as the public authority retains legal
accountability for a decision that is completely outsourced to an MLA.
The question of whether the Carltona principle could apply to MLA
outputs which are then approved by a minister is more complicated. The key for
practitioners will lie in establishing that the MLA output was itself a decision
that the decision-maker should not have devolved. The MLA output could
therefore be challenged as being improperly devolved, even though the minister
later approved it. In Australia, what counts as a decision for the purposes of
administrative law was elucidated in Pintarich74 as requiring (1) a mental element,
and (2) objective manifestation of the decision.75 No such requirements exist in
UK law, where the ‘decision’ reviewable has typically been the final outcome.76
However, there is a line of case law that could be instructive on this point. They
establish that where a decision-maker’s duty or power to act is dependent on a
secondary decision, which must also be decided by the decision-maker
themselves, the secondary decision cannot be delegated.77 This is illustrated by
Gibb:78 where a Minister had a duty to provide accommodation for Romani
people, and the Court of Appeal held that this necessarily imported a nondelegable power to determine whether applicants seeking accommodation were,
in fact, Romani people.79 Similarly, in Monopolies,80 the House of Lords held that
the power to accept a reference depended on an initial decision of whether
South Yorkshire was 'a substantial part of the United Kingdom,' which could
not be delegated. In Southwark,81 Baroness Hale held the duty to provide a 'child
in need' with accommodation entailed a series of judgments which were non-

Pintarich v Deputy Commissioner of Taxation [2018] FCAFC 79.
Yee-Fui Ng and Maria O’Sullivan, ‘Deliberation and Automation – When is a Decision
a 'Decision'?’ (2019) 26 Australian Journal of Administrative Law 21, 27.
76 Lilian Edwards ‘Comments on Data protection law and automated systems’ (Rise of
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77 Azeem Suterwalla and Katherine O'Byrne, ‘Discretion and Duty: the Limits of
Legality,’ Supperstone, Goudie and Walker on Judicial Review (6th edn, LexisNexis 2017), 7.13.
78 R v South Hams District Council, ex parte Gibb and Another (1995) QB 158.
79 ibid 10.
80 R v Monopolies and Mergers Commission, ex parte South Yorkshire Transport [1993] 1 WLR 23.
81 R (G) v London Borough of Southwark [2009] 1 WLR 1299.
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delegable.82 Therefore, the Carltona principle could apply to secondary decisions
made by MLAs, where the MLA output is necessarily attached to the primary
power.
Ultimately, whether devolution doctrines can apply to MLAs will be a
matter for the courts, and one of deep philosophical significance, but their
intrinsic opacity and autonomy (which is only set to increase) renders them ripe
for consideration on that ground. Crucially, applying the Carltona principle also
means applying the limits to devolution established in case law, which offer
important protections by regulating when a decision-maker can use an MLA, or
when they must make the decision personally.
Limits to devolution: Seriousness
Prior to recent cases, the courts recognised that, absent express statutory
language to the contrary, the Carltona principle would generally apply.83 The
seriousness of the issues engaged did not matter, even in cases where the
exercise of a ministers’ powers had a significant impact, such as deciding a life
sentence tariff period84 or issuing deportation orders.85 In Skinner,86 the Court of
Appeal held that the decision to approve a Breathalyzer by the Home Secretary
could be devolved, despite the potentially extensive interference the act could
have on an individual’s liberty if a conviction ensued: 'a vitally important matter
might well have occupied the Minister's personal attention... there is in principle
no obligation upon the Minister to give it his personal attention.'87 The
expansive reach of the Carltona principle in these cases at first suggests a
worrying permissibility for a minister to devolve decisions to MLAs. However,
legislative developments have increased emphasis on the seriousness of the
power to limit the implied power to devolve.
In McCafferty’,88 the Court of Appeal set a more open-ended approach to
the Carltona principle which marks a departure from Skinner. Taking as his
ibid [19].
Re Golden Chemical Products Ltd [1976] Ch 300, 306.
84 Doody v Secretary of State for the Home Department [1994] 1 AC 531.
85 R v Secretary of State for the Home Department, ex p Oladehinde [1991] 1 AC 254, 303.
86 R v Skinner [1968] 2 QB 700 (CA), 709.
87 ibid 709.
88 McCafferty's (Terence) Application for Writ of Habeas Corpus [2009] NICA 59.
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starting point that 'it is to be implied that the intention of Parliament is to
permit the Carltona principle to apply,' Coughlin LJ set out a number of implied
factors to be considered: 'the framework of the legislation, the language of
pertinent provisions in the legislation and the importance of the subject
matter.'89 These were applied in Adams,90 an appeal by Gerry Adams about
whether the order pursuant to which he was interned was valid, given that it had
been devolved to the Minister of State rather than made personally by the
Secretary of State. It is apparent throughout the judgment that, when
determining whether the Carltona principle should apply, the intention of
Parliament is paramount;91 but to determine intention is a 'matter of textual
analysis, unencumbered by the application of a presumption,' taking into
account the 'gravity of the consequences flowing from the exercise of the
power.'92 Lord Kerr, giving the unanimous judgment of the court, held that given the wording of the legislative provisions, and the fact that the Interim
Custody Order of the kind used to intern Mr Adams was so 'momentous'93 in its
consequences - the intentions of Parliament must have been 'that such a crucial
decision should be made by the Secretary of State.'94 Applied to MLAs, this
would allow the courts to adjudicate based on output on a case by case basis,
allowing for MLAs in decisions where the repercussions are menial to allow for
administrative efficacy, but limiting them where consequences are serious, such
as in predictive policing or recidivism scoring. Adams thus offers important
protections against the devolution to MLAs based on the nature of the devolved
function.
Limits to devolution: Seniority
A further limit to devolution can be found in the case of Oladehinde,95 the
creative application of which could offer another restriction for a public official
devolving to an MLA. The Secretary of State for the Home Department had
authorized two immigration inspectors to act on his behalf to issue notices of
ibid [17].
R v Adams (Northern Ireland) [2020] UKSC 19, 1 WLR 2077.
91 John McGarry, ‘Carltona - A Matter of Intention’ (2020) 25(3) Judicial Review 235,
236.
92 Adams (n 90) 2085.
93 ibid 2087.
94 ibid 2088.
95 Oladehinde (n 85).
89
90
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intention to deport the appellants; the issue was whether the Carltona principle
applied. Lord Griffiths held that the decision ‘must be taken by a person of
suitable seniority in the Home Office for whom the Home Secretary accepts
responsibility;’ finding that the inspectors in question were suitably senior given
their qualifications and years of experience (22 and 24 years).96 The Divisional
Court in DPP97 then expanded this into a more general rule that the Carltona
principle requires that the seniority of the official should be appropriate in
relation to the nature of the power in question. Though the seniority of an MLA
cannot obviously be determined by qualifications or years of experience (though
a metric like output consistency could substitute for human experience), these
cases could be applied to ascribe importance to ensuring a high level of
ministerial credibility for the MLAs used to make decisions, as the minister is
ultimately responsible for the output. It is uncertain how far the courts will go to
examine the suitability of the algorithm, but at the very least, it would need to
satisfy the test of Wednesbury98 unreasonableness and not be so technologically
flawed that no reasonable minister would allow it to exercise the power.99
Limits to devolution: Oversight and accountability
The underlying constitutional rationale for the application of the Carltona
principle is that ministerial responsibility is retained over the devolved decision,
due to the proximate relationship between the Secretary of State and the
relevant official.100 This emphasis on oversight and accountability carries
through in the case law, where it is apparent that the Carltona principle will not
apply where there is a break in the chain of accountability.101 In Bourgass,102 for
example, the court held that a decision by the prison authorities to submit
individual inmates to long periods of solitary confinement was unlawful on this
basis. The case concerned Prison Rule 45(2) which requires that: 'A prisoner
ibid 300.
DPP v Haw [2007] EWHC 1931.
98 Associated Provincial Picture Houses v Wednesbury Corporation [1948] 1 KB 223.
99 Sedley LJ held that the question of who was suitable was for the official subject to the
test of irrationality; R (on the application of Chief Constable of the West Midlands Police) v
Birmingham Magistrate’s Court [2002] EWHC 1087.
100 Mark Elliot and Robert Thomas, Public Law (4th edn, Oxford University Press 2017)
541.
101 McGarry (n 91) 236.
102 R (Bourgass) v Secretary of State for Justice [2015] UKSC 54.
96
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shall not be removed under this rule for a period of more than 72 hours without
the authority of the Secretary of State.'103 The attempt by the Prison Service to
claim that the power to take this action had been devolved was dismissed by the
Court, on the basis that there was an insufficiently close link between the prison
authorities and the ministry to ensure the necessary degree of responsibility and
accountability. Lord Reed looked to the overall purpose of the rule – to provide
a safeguard for prisoners – and noted that it can only do that if it ensures that
prolonged segregation does not continue without being reviewed by
independent officials.
As Bourgass indicates, or Sherwin104 in the case of agencies, proximity for the
purposes of oversight under Carltona revolves around the institutional
relationships and lines of responsibility between physically distinct structures.
Therefore, where a private party has sold an MLA for use in the public sector
department, the courts will have to look more closely at the accountability chain
between the minister and the MLA. Following Lord Reed’s purposive
interpretation in Bourgass, the court might also look to the overriding purpose of
the power to decide whether independent scrutiny by a public authority is
necessary. The case law on acting under dictation – which is a form of nondelegation but could also be a separate ground of review – could be useful on
this point because it fundamentally addresses the underlying question of
whether there is sufficient oversight between a minister and a third party for the
purposes of a decision. The classic case on acting under dictation is Lavender105
where it was held that the minister of Housing and Local Government’s policy
to refuse planning permission if the minister of Agriculture objected amounted
to unlawful devolution: Willis J stated that the minister had ‘fettered himself in
such a way that in this case it was not he who made the decision for which
Parliament made him responsible.’106 The principle derived is that the decisionmaker must be shown to be exercising their personal judgment alongside the
advice, so they retain control of their overall decision.

The Prison Rules 1999, s 45(2).
R v Secretary of State for Social Security ex p Sherwin [1996] 32 BMLR 1.
105 H Lavender & Son Ltd v Minister of Housing and Local Government [1971] 1 WLR 1231.
106 ibid 1241.
103
104
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What counts as sufficient independent judgment will inform whether the
decision-maker’s use of an MLA is lawful. Audit Commission107 is useful on this
point when compared with Lavender. In Audit Commission, the Court of Appeal
reasoned that there was no impermissible delegation involved in the Audit
Commission adopting the Commission for Social Care Inspectorate’s scoring
system, as the Audit Commission 'must be taken to have been content with
those weightings and to have adopted them.'108 However, the key reason this
case was distinguished from Lavender, was that the CSCI’s system of weighting
was 'transparent and objective',109 and as a result, it was held the Audit
Commission retained sufficient oversight over the rating process. As MLA
decisions are intrinsically opaque, it is likely that the court's reasoning would
follow Lavender to find that reliance on an MLA decision is unlawful. To avoid
this, the decision-maker would thus have to effectively make their own decision
in parallel until MLAs are able to produce coherent reasoning. This could have
been an effective way of the use of a token human failsafe in Bridges, or the
automation bias seemingly present in the authorities’ use of the HART
algorithm.
CONCLUSION
As courts grapple with the increasing use of MLAs in public sector
decision-making, new ways of thinking about longstanding common law
principles of judicial review will undoubtedly emerge. MLAs carry potentially
severe risks, and currently, statutory mechanisms for challenging these risks are
not comprehensive. The regulatory limits to implied devolution under the
Carltona principle could offer significant protections regarding when a decision
can be taken by an MLA in the public sector. As machine learning increasingly
engenders a slippage in democratic accountability - 'a shift in the command
centre of governance, where the democratically accountable officials move to
the periphery'110 - the applicability of devolution principles to MLAs is only set
to become clearer conceptually. When applied, it could not be assumed that a
The Audit Commission for England and Wales v Ealing Borough Council [2005] EWCA Civ
556
108 ibid [26].
109 ibid.
110 Robert Brauneis and Ellen Goodman, ‘Algorithmic Transparency for the Smart City’
(2017) 20 Yale Journal of Law and Technology 103, 117.
107
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statutory authority vested in a senior public servant would also extend to an
MLA. Instead, public officials would have to pay closer attention to the serious
consequences of an MLA decision, the technological ability of the system, and
the structure of oversight and accountability between the official and the MLA.
These factors provide important safeguards so that the use of MLAs is possible,
but within limits, to ensure that administrative efficiency does not override
constitutional propriety. In that sense, the limits to the Carltona principle allow
the law to ‘go with the flow and channel’ MLAs, rather than merely resisting
them.111
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Too Little, Too Late: Facebook, GIFs, and the CMA
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ABSTRACT
The legal mechanisms dealing with mergers, until recent developments, have lost sight of the
principles of competition law. The CMA’s ruling on the Meta–Giphy acquisition is very
telling of the approach to come, but it is submitted that so much has passed through the weak
sieve provided by competition law that to ring the alarm bells now would be unfortunate.
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Dear Editor,
What can be said of competition law? It lacks a glamorous history, having
had its genesis in late 19th century USA. It lacks esteem amongst lawyers and
political society. And, fundamentally, the argument has been made that it lacks
principle.1 Competition lawyers and consumers more generally are victims of
institutions that ought to function as competent regulators. This is all the more
valid when we concentrate on mergers, where economics and law meet but do
not reach a satisfying conclusion. This is true insofar as competition law has
focused on neoclassical price theory (looking at the market in terms of price and
output),2 which is not suited to the complexity of the modern economy. Whilst
this will be elaborated upon, it is sufficient now to note that price and output
comprise only two factors of the market, and do not account for issues
including privacy, data accumulation, and innovation.
Tech mergers are a given in today’s milieu. Apple’s acquisition rate is
equivalent to roughly one company every month.3 Microsoft has just announced
its intentions to acquire Activision Blizzard, the studio that produces a series of
video games including Call of Duty. Their $69bn bid eclipses the $26bn they
had paid for LinkedIn in 2016.4 Google’s acquisitions span the gamut of digital
operations, from gaming to health.5 Competition law has not developed a strong
enough foundation to appreciate all the nuances of these mergers and
acquisitions because the genesis of competition law could simply not have
See Robert Bork, The Antitrust Paradox, (1st edn, 1978 New York: Free Press).
The CMA has had broader powers than this in the sense that they may look at network
effects, economies of scale and regulatory and structural barriers, but the point remains
that traditional competitional law thinking was centred around price and output. See
Amelia Fletcher, ‘Market Investigations for Digital Platforms: Panacea or Complement?’
(2020) 12 1 Journal of European Competition Law and Practice 44.
3 Kif Leswing, ‘How Apple Does M&A: Small and Quiet With No Bankers’ (CNBC, 1
May 2021) <https://www.cnbc.com/2021/05/01/how-apple-does-ma-small-and-quietwith-no-bankers.html> accessed 2 January 2022.
4 The Economist, ‘Why Microsoft is Splashing $69bn on Video Games’ (The Economist, 22
January 2022) <https://www.economist.com/business/why-microsoft-is-splashing69bn-on-video-games/21807242> accessed 22 January 2022.
5 Tommaso Valletti and others, ‘Google/Fitbit Will Monetize Health Data and Harm
Consumers’ (VoxEU, 30 September 2021) <https://voxeu.org/article/googlefitbit-willmonetise-health-data-and-harm-consumers> accessed 10 January 2022.
1
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accounted for the tech giants of today. The original ‘antitrust’ approach was
intended to rein in the power of corporate trusts, where the main concern was
the inflated prices and restricted output. It is thus hard to translate a mechanism
built for these purposes onto, say, companies like Google or Meta which do not
charge the user for services and are not concerned with restricting output.
Recently, however, a growing self-awareness among regulators has
manifested in the Competition and Market Authority’s (CMA) decision on the
Meta–Giphy acquisition.6 Essentially, Meta has been ordered to unwind its
acquisition of Giphy. This means returning to a point prior to the acquisition
and taking it from there: a controversial method of promoting a healthy market
structure sometimes compared to trying to ‘unscramble the eggs’.7 This is an
easy analogy as the unwinding is a result of an ex-post merger review. However,
without this form of review ‘virtually the only hurdle of merging parties is the
initial review’ which, as will later be explored, is not a high hurdle.8
This is the first time that a major tech company has been instructed to act
in such a fashion. In the past, all that these giants would expect was a fine or to
be told that some element of the deal must be changed as a legally imposed
remedy. The latter, of course, was hard to monitor. A condition of Facebook, as
it then was, buying WhatsApp in 2014 had been that it create some sort of
firewall in order to prevent data gathered on WhatsApp from being shared with
its parent. A 2016 update of the terms and conditions of WhatsApp provided
that you could opt out of your data being shared with Facebook in order to create
targeted advertisements.9 This illustrates the point that previous regulatory
moves were far too lax.

UK Government, ‘CMA Directs Facebook to Sell Giphy’ (gov.uk, 30 November 2021)
<https://www.gov.uk/government/news/cma-directs-facebook-to-sell-giphy> accessed
10 January 2022.
7 Tommaso Valletti and John Kwoka, ‘Unscrambling the Eggs: Breaking Up
Consummated Mergers and Dominant Firms’ (2021) 30(5) Industrial and Corporate
Change 1286.
8 ibid 1292.
9 Lily Hay Newman, ‘WhatsApp Has Shared Your Data with Facebook for Years,
Actually’ (Wired, 8 January 2021) <https://www.wired.com/story/whatsapp-facebookdata-share-notification/> accessed 11 January 2022.
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Returning to Giphy, it might not be obvious how their acquisition poses a
threat to competition, so a glance at this would be apt. There is a two-tiered
threat:
1.

2.

In the market for advertisers, Giphy was certainly gaining more
attention. It had partnered with Pepsi and Dunkin’ Donuts to create
GIFs as a mode of promoting the brands. Giphy is innovating in the
market for advertisers. In this way, it could have posed a threat to
Meta’s hold on advertisers.
Rivals of Facebook and other Meta-owned brands used Giphy. Users
on Tiktok, iMessage, and Twitter are readily found inserting GIFs into
comments or messages. In this way, Meta, via the acquisition, has
gained the power to limit use of Giphy on the platform of their
competitors or require that users of Giphy provide more data.

It might seem like a pyrrhic victory. The regulators have already set a lax
precedent, allowing tech giants to acquire undertakings with seemingly little
regard for the health of the market or consumer choice and providing users with
remedies that do not fully cover the extent of consumer harm. Meta owns
Facebook, Messenger, Instagram, WhatsApp, and so on. The latter two
acquisitions have clearly not been subjected to scrutiny to the extent that the
Giphy acquisition has been. Meta-owned sites account for 73% of time spent on
social media.10 To sound the alarms at GIFs seems almost comical. With a
cynical view, one could hypothesise that Dr. Coscelli’s term as the Chief
Executive at the CMA is coming to a close soon – he may be concerned about
the legacy he leaves behind. In this way, the order to unwind would represent a
last-ditch, yet not overly ground-breaking, effort to promote competition in the
UK.
It may be that this demonstrates the legal mechanisms have, until recently,
been unable to attend to the digital giants.11 German and Austrian legislators
have proposed a shift from the current EU position (mergers are generally only
scrutinised if they pass a turnover threshold) to a newer one, in which deals

10
11

See n 5.
See the discussion on neoclassical price theory and tech mergers.
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would be considered if the transaction surpasses a given figure.12 This sort of
position would be better able to promote competition and ensure that start-ups
can emerge in a healthy market. Going beyond start-ups, roughly 94% of
mergers with a Union dimension are cleared at the ‘Phase I’ stage, meaning they
are not subjected to serious legal or economic scrutiny. Mergers touch not only
on competition law, but several areas including employment law, commercial
law, company law, and so on. Their ability to be socially problematic (see the
recent vote to unionise at Activision Blizzard, a reflection of the worry
Microsoft’s bid caused)13 means that the authorities ought to attend to them
with nuance and urgency.
Ederer et al. presented a notable paper on the effect of killer acquisitions in
the pharmaceutical industry, showing how authorities have failed to create a
legal framework that encourages free markets yet maintains consumer welfare.14
A similar logic can be applied to the technology industry. Authorities have failed
to understand the nuances of businesses in these two realms, concentrating only
on approaches which are overly formalistic and legal. For example, it is currently
the case that the notification system is not mandatory in the UK, but the parties
should notify the CMA if the transaction:
a.
b.

Will cause the parties to supply 25% or more of the relevant market; or
The UK turnover of the target firm is greater than £70m.

Giphy clearly falls short of (b), but it is a large player in the GIFs market.
Its only notable competitor is the Google-owned Tenor. If this acquisition had
not been ordered to be unwound, GIFs would be another ground for a data
proxy-war between Meta and Google. As such, this decision provides some
reason for the antitrust lawyer to be optimistic:
OECD, ‘Start-ups, Killer Acquisitions and Merger Control’ (OECD, 2020)
<www.oecd.org/daf/competition/start-ups-killer-acquisitions-and-merger-control2020.pdf> accessed 15 January 2022.
13 Kari Paul, ‘Activision Blizzard Workers Form First of its Kind Game Workers Alliance
Union’
The
Guardian
(London,
21
January
2022)
<https://www.theguardian.com/technology/2022/jan/21/activision-blizzardemployees-union> accessed 21 January 2022.
14 Florian Ederer and others, ‘Killer Acquisitions’ (2020) 129(3) Journal of Political
Economy 649.
12
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‘Big Tech will also refrain from making as many killer acquisitions, knowing that
European antitrust regulators, some emboldened by new powers, are more likely to
clamp down on them. The U.K.’s decision to reverse Facebook’s acquisition of
Giphy at the tail end of 2021 was an omen of what’s to come.’15
Emboldened is a correct description. Competition is one of the few areas
of law where movements can be seen on a global scale. The original American
antitrust approach has come a long way. This recent decision will propel it
further and bring competition law closer to the objectives it was implemented to
uphold.16 That is surely a development of note.

Yours faithfully,
Mimi Al Khalifa

Parmy Olson, ‘Parmy Olson’s View to 2022: Big Tech Gets Regulated’ The Washington
Post
(Washington
D.C.,
31
December
2021)
<https://www.washingtonpost.com/business/parmy-olsons-view-to-2022-big-tech-getsregulated/2021/12/31/44683faa-6a0c-11ec-9390-eae241f4c8b1_story.html>
accessed
January 10 2022.
16 These include fair markets, facilitating a market structure that allows for innovation
and consumer welfare.
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Exploring Bias and Accountability in Military Artificial
Intelligence
Philip Alexander*

ABSTRACT
With the evolution of machine learning, predictive risk assessment will establish itself as the
standard rather than the exception. However, excessive reliance on computer software can be
detrimental to a state’s international human rights framework, threatening the fundamentality
of customary international law. This letter highlights concerns with algorithmic detention during
armed conflict, a procedure where the detainee is attributed a recidivist score by an algorithm
based on the degree of threat they pose to national security. A recidivist score predicts an
individual’s likelihood of reoffending or committing a violent crime in the future. Accordingly,
the algorithm determines whom to detain and the duration of their detention. The primary
concern with predictive detention is the instability of data collection during hostility, making the
entire procedure manifestly arbitrary. Furthermore, algorithms are pre-set with data inputted
by humans. As a result, there will always be room for human error or discriminatory biases
that affect its decision-making. These concerns require immediate redress before military-owned
algorithms for the purpose of security detention enter the mainstream.
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Dear Editor,
The interaction between artificial intelligence and data systems has recently
gained momentum across several countries such as the United States, the United
Kingdom, India and China, developing software that has completely automated
the human decision-making process within the criminal justice system.1
Predictive policing algorithms, such as ‘PredPol’, ‘HunchLab’ and ‘Patternizer’,
tabulate estimates of areas with higher crime rates using existing data, allowing
the police to control crime more efficiently.2 Algorithmic programs also ensure
the smoother operation of military activity. Algorithmic detention is the process
of employing risk assessment instruments to determine whom to detain and the
duration of their detention during armed conflict.3 Although predictive
assessment bridges the procedural roadblocks to justice by assisting in decisionmaking and efficient resource allocation, the possible reliance on biased data and
the lack of transparency make algorithmic detention software a dangerous tool
in the wrong hands. The central argument in this letter highlights the
arbitrariness of algorithmic detention under international human rights law
(IHRL) and further proposes a regulatory framework that shifts accountability
to the operators of automated decision-making systems used in international
and non-international armed conflict.
PROCEDURAL CONCERNS
Civilians may be subjected to detention during armed conflict for reasons
of threat to security and safety measures. For international armed conflict (IAC),
Article 5 of the Fourth Geneva Convention permits the detention of protected
Odhran James McCarthy, ‘AI & Global Governance: Turning the Tide on Crime with
Predictive
Policing’
(Centre
for
Policy
Research,
26
February
2019)
<https://cpr.unu.edu/publications/articles/ai-global-governance-turning-the-tide-oncrime-with-predictive-policing.html> accessed 21 October 2021.
2 Alex Chohlas-Wood, ‘Understanding risk assessment instruments in criminal justice’
(Brookings, 19 June 2020) <https://www.brookings.edu/research/understanding-riskassessment-instruments-in-criminal-justice/> accessed 28 September 2021.
3 Hannah Kannegieter, ‘Algorithmic Detention and International Human Rights Law’
(Harvard
Human
Rights
Journal,
19
February
2021)
<https://harvardhrj.com/online/page/2/> accessed 28 September 2021.
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individuals who have ‘engaged in activities hostile to the security of the State.’4
For non-international armed conflict (NIAC), detention is governed by
Common Article 3 of the Geneva Convention and Article 5 of Additional
Protocol II.5
State practice has established the prohibition against the arbitrary
deprivation of liberty as customary international law for both international and
non-international armed conflict.6 The International Covenant on Civil and
Political Rights (ICCPR) mandates due process, which entitles the defendant to
trial before a judge and proceedings before a court.7 Although the terms ‘judge,’
‘trial’ and ‘court’ remain undefined under the ICCPR, the detention of an
individual on the grounds of a decision rendered by computer software raises
questions on its conformity with the procedural requirements of Article 14 of
the ICCPR, which states that ‘everyone shall be entitled to a fair and public
hearing by a competent, independent and impartial tribunal established by law.’8
The United Nations Human Rights Committee in Marques de Morais v Angola has
further clarified that detention must not only be lawful under domestic
legislation but also ‘reasonable and necessary in all circumstances.’9 For an
algorithm to determine the need for detention, it must objectively state that the
accused would be a threat to national security while satisfying the tests of
necessity and reasonableness.

Geneva Convention Relative to the Treatment of Prisoners of War (adopted 12
August 1949, entered into force 2 November 1950) 75 UNTS 135 (Geneva Convention)
art 5.
5 Kevin Jon Heller, ‘What Exactly is the ICRC’s Position on Detention in NIAC’
(OpinioJuris, 6 February 2015) <http://opiniojuris.org/2015/02/06/exactly-icrcsposition-detention-niac/> accessed 27 January 2022.
6
ICRC, Customary IHL Database <https://ihl-databases.icrc.org/customaryihl/eng/docs/v1_rul_rule99> accessed 27 January 2022.
7 International Covenant on Civil and Political Rights (adopted 16 December 1966,
entered into force 23 March 1976) 999 UNTS 171 (ICCPR) art 9.
8 ibid art 14.
9 UN Human Rights Committee, Rafael Marques de Morais v Angola (29 March 2005) UN
Doc CCPR/C/83/D/1128/2002.
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DISCRIMINATION IN AI
The element of impartiality in Article 14 is crucial in determining the
legality of algorithmic sentencing software. A fair trial precludes the judge from
the influence of external bias, prejudice or preconceptions on the case presented
before the court.10 The possibility for the external manipulation of the
algorithm’s input variables compromises the impartiality of the court because it
creates the opportunity for external bias to influence the judge’s decisionmaking. If the input of data were flawed in the algorithm, where for example,
the defendant’s ethnicity constituted 90 per cent of the decision to determine
their threat to national security, the judge would continue to rely on such data to
arrive at a decision under the garb of ‘objectivity’, regardless of its
constitutionality. This is because neither the judge nor the defendant would be
able to question the mode in which the algorithm rendered such results.11 The
lack of knowledge on the intricacies of the algorithm’s functioning creates a
strong dependence on the objectivity of artificial intelligence. This is referred to
as 'mathwashing’, where programs that employ AI are idolised solely because
Mathematics is at the core of their operation.12 This approach is flawed because
algorithmic bias is well-documented in the public domain.
There are numerous examples where artificial intelligence has misperceived
information based on sex and race. For example, algorithmic bias is rampant in
artificial intelligence employed in the healthcare sector.13 A study published in
2019 concluded that an algorithm developed for patients, Medicare, was less

UN Human Rights Committee, 'General Comment No. 32, Article 14: Right to
equality before courts and tribunals and to a fair trial’ (23 August 2007) UN Doc
CCPR/C/GC/32.
11 Caoimhe Anderson, ‘The Impact of Algorithms in Criminal Sentencing on Due
process Rights’ (JD thesis, Queens University Belfast 2019).
12 Nanette Byrnes, ‘Why We Should Expect Algorithms to Be Biased’ (MIT Technology
Review, 24 June 2016) <https://www.technologyreview.com/2016/06/24/159118/whywe-should-expect-algorithms-to-be-biased/> accessed 27 January 2022.
13 Katherine Igoe, ‘Algorithmic Bias in Health Care Exacerbates Social Inequities —
How to Prevent It’ (Harvard T.H. Chan School of Public Health, 12 March 2021)
<https://www.hsph.harvard.edu/ecpe/how-to-prevent-algorithmic-bias-in-healthcare/> accessed 10 October 2021.
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likely to refer an equally sick black patient over a white patient.14 Another study
conducted by MIT found that the margin of error for three commercial facial
recognition software programmes was 0.8% for white men but up to 35% for
women of colour.15 Such biases could, either maliciously or unintentionally, be
incorporated into algorithm detention software, influencing the security
detention of a civilian during wartime. Considering the post-9/11 situation with
the illegal wiretapping and surveillance of Muslim citizens under the PATRIOT
Act in the United States, 16 among several other examples of arbitrary laws that
incorporate discriminatory biases, the military could unlawfully target certain
groups of people, making algorithmic detention highly discriminatory.
The central argument for objective scientific reasoning is the elimination
of the biases that are inherent in human judgement,17 thus reducing the margin
of error to negligible values. However, an example of the unreliability of
computer software can be seen through the conviction of eighteen-year-old
American teenager, Brisha Borden. In 2014, Brisha was arrested for burglary
and petty theft. The COMPAS software classified Borden as ‘high risk’ for
committing a violent crime in the future. In comparison, Vernon Prater had
multiple criminal charges to his name and was arrested for a crime similar to
Borden. Prater was classified as ‘low risk’ of reoffending.18 As of today, Borden
has been released from prison with no pending criminal charges whereas Prater

Heidi Ledford, ‘Millions of black people affected by racial bias in health-care
algorithms’ (Nature, 24 October 2019) <https://www.nature.com/articles/d41586-01903228-6> accessed 8 October 2021.
15 Larry Hardesty, ‘Study finds gender and skin-type bias in commercial artificialintelligence systems’ (MIT News, 11 February 2018) <https://news.mit.edu/2018/studyfinds-gender-skin-type-bias-artificial-intelligence-systems-0212> accessed 9 October
2021.
16 Shrin Sinnar, ‘Applying 9/11 laws to domestic terrorism could hurt minorities more
than
white
supremacists’
(USA
Today,
11
September
2019)
<https://www.usatoday.com/story/opinion/2019/09/11/reform-9-11-terrorism-lawsdont-expand-to-white-supremacists-column/2258400001/> accessed 9 October 2021.
17 Aleš Završnik ‘Algorithmic justice: Algorithms and big data in criminal justice settings’
(2019) 18 European Journal of Criminology 623, 637.
18 Giesecke+Devrient, ‘Doing the right thing: the ethics of AI’ (Giesecke+Devrient)
<https://www.gi-de.com/en/spotlight/digital-infrastructures/ethics-of-ai> accessed 26
January 2022.
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has returned to prison and is serving an eight-year sentence.19 It is relevant that
Brisha Borden is a black woman and Vernon Prater is a white male. States have
the obligation to ensure that fundamental freedoms and entitlements are
enjoyed without distinction on birth, national, ethnic or social origin, language,
religion, economic condition, political or other opinion, gender, sexual
orientation, disability or other status.20 Any detention or arrest made on the
grounds above constitute an arbitrary deprivation of liberty under the ICCPR.
DATA INSTABILITY
Another significant concern with algorithmic detention is the instability of
data collection.21 Presently, the development of algorithmic software is
predominantly associated with criminal sentencing.22 If similar algorithms used
in criminal sentencing are applied to armed conflicts, it may produce varied
results. This is described as the ‘portability trap’, where the application of
machine learning designed for one social context will not necessarily translate
into a similar application for another social context, resulting in potentially
inaccurate or misleading outcomes.23 For example, data sets developed using
factors that determine the ‘dangerousness’ of a criminal will differ in federal and
military contexts.24 State law enforcement recognises what constitutes criminal
behaviour using objective criteria such as age, employment and past convictions.
The military will likely not have access to such data sets, unlike the judiciary
which derives its data from factors that are easily retrievable from government
databases,25 creating structural barriers to the collection of sufficient data.
Additionally, there are several constraints on the collection of quantitative
data during armed conflict. Empirical observation in conflict zones is
considered to produce accurate results if accompanied by foresight and
ibid.
ICCPR (n 7) art 26.
21 Ashley Deeks, ‘Detaining by Algorithm’ (Humanitarian Law and Policy, 25 March 2019)
<https://blogs.icrc.org/law-and-policy/2019/03/25/detaining-by-algorithm/> accessed
1 October 2021.
22 ibid.
23 ibid.
24 ibid.
25 ibid.
19
20
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planning.26 However, the methodological challenges associated with quantitative
data collection during armed conflict threaten its accuracy and reliability.
Hostility is linked with increased anxiety, fear and perception of threats, causing
individual and household participants to be apprehensive of survey
participation.27 Violence and political instability in conflict zones may further
reduce the participants’ likelihood of welcoming researchers into their homes,28
resulting in greater non-response bias, which may severely impede the integrity
of data collection. These concerns risk yielding inaccurate results which may not
objectively satisfy the grounds of detention laid down in Marques de Morais v
Angola - necessity and reasonableness. For a decision for algorithmic detention
to be legally tenable, the software must thus establish with certainty that the
accused will flee, tamper with the evidence or reoffend. When detention is
permitted only ‘when absolutely necessary or for imperative reasons of security,
the reliance on a system that uses predictive data analysis accompanied by the
above concerns of unstable data collection could potentially result in arbitrary
decisions that endanger an individual’s right to liberty.’29
THE WAY FORWARD
The solution to the above concerns is establishing a framework that
creates an effective governance structure for detention algorithms during armed
conflict. Accountability must be enforced to ensure that a decision for security
detention made by computer software is not on arbitrary grounds. This is
known as algorithmic accountability.30 Under this proposition, statutory
Roos Haer and Inna Becher, ‘A methodological note on quantitative field research in
conflict zones: get your hands dirty’ (2012) 15 International Journal of Social Research
Methodology 1.
27 William Axinn, Dirgha Ghimire and Nathalie Williams, ‘Collecting Survey Data during
Armed Conflict’ (2012) 28 Journal of Official Statistics 153.
28 ibid.
29 Tess Bridgeman, ‘The viability of data-reliant predictive systems in armed conflict’
(Humanitarian Law and Policy, 8 April 2019) <https://blogs.icrc.org/law-andpolicy/2019/04/08/viability-data-reliant-predictive-systems-armed-conflict-detention/>
accessed 21 February 2022.
30 Robyn Caplan and others, ‘Algorithmic Accountability: A Primer’ (Data & Society, 18
April 2018) <https://datasociety.net/library/algorithmic-accountability-a-primer/>
accessed 13 October 2021.
26

2021

Exploring Bias and Accountability in Military Artificial Intelligence

403

restrictions shift accountability onto the developers of Artificial Intelligenceoperated decision-making systems.31 For example, the developers of predictive
risk assessment software must be required by law to grant the defendant access
to the data used for detention as well as providing transparency on how the
software operates. Furthermore, the use of predictive risk scores as evidence
must be accompanied by expert testimony. Expert testimony provides the
defendant the opportunity for cross-examination in contrast to the blanket
reliance on the objectivity of the algorithm. Finally, external auditing from
government regulators could be implemented to maintain the integrity of the
algorithm while ensuring its compliance with international human rights
standards.32
In 2019, the United States Senate introduced a bill known as the
Algorithmic Accountability Act which regulates automated decision-making
systems and ensures the ethical application of Artificial Intelligence.33 The
proposed law requires companies of automated systems to study the algorithms
developed, and to identify and fix discriminatory outcomes or bias.34 This could
be achieved through the statutory imposition of impact assessments that
measure the implications of an algorithm and the significance of the changes it
creates on the broader social environment. The Act emphasised the importance
of privacy, non-discrimination and compliance with procedural laws.35 Similar
accountability statutes may mandatorily impose statutory restrictions such as
impact assessments during the development and deployment stages of an
algorithm’s life cycle, essentially building a framework for algorithmic
Lorna McGregor, Daragh Murray and Vivian Ng, ‘International Human Rights Law as
a Framework for Algorithmic Accountability’ (2019) 68 International and Comparative
Law Quarterly 309.
32 Anderson (n 11).
33 Adi Robertson, ‘A new bill would force companies to check their algorithms for bias’
(The Verge, 10 April 2019) <https://www.theverge.com/2019/4/10/18304960/congressalgorithmic-accountability-act-wyden-clarke-booker-bill-introduced-house-senate>
accessed 9 October 2021.
34 Jones Day, ‘Proposed Algorithmic Accountability Act Targets Bias in Artificial
Intelligence’
(Jones
Day,
June
2019)
<https://www.jonesday.com/en/insights/2019/06/proposed-algorithmicaccountability-act> accessed 20 February 2022.
35 McGregor and others (n 31).
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governance among manufacturers of detention software. This allows the
software developers to incorporate and monitor the protection of human rights
standards into the algorithm’s life cycle. These statutory restrictions create a
system of checks and balances where due process is cemented as an unalienable
right under algorithmic detention.
Additionally, IHRL must serve as a framework in developing stricter legal
requirements for manufacturers of artificial intelligence by defining and
assessing ‘harm’ comprehensively in order to eliminate any ambiguity with the
law. In the present debates surrounding algorithmic accountability, harm is
described using abstract terms such as ‘unfairness’ and ‘bias.’36 Such vague
descriptors make it challenging to understand the human rights implications and
the extent of legal obligations imposed on the operators of algorithmic
software.37 Bias in algorithmic detention software could be statistical, automated
or algorithmic. However, it would be difficult to pinpoint which biases make the
algorithm unlawful. IHRL resolves this issue by providing a concrete assessment
of harm through stating how and when such biases are unlawful.
For example, Article 1 of the International Convention on the Elimination
of All Forms of Racial Discrimination establishes a conclusive and
comprehensive definition of racial discrimination.38 Similarly, concepts such as
‘arbitrariness’ and ‘liberty’ could be defined using pre-existing international
human rights instruments, which could subsequently be incorporated into
domestic legislation governing algorithmic accountability. Although stringent
legal compliance may be viewed as an impediment to scientific advancement, it
is a necessary precondition for the lawful social integration of Artificial
Intelligence when the AI revolution could potentially infringe the rights of
millions. Thus, the IHRL approach to harm assessment prevents the
unrestricted application of algorithmic detention because clear-cut definitions
trigger a pre-existing framework of rights and liabilities.
ibid.
ibid.
38 International Convention on the Elimination of All Forms of Racial Discrimination
(opened for signature 21 December 1965) 660 UNTS 195 (ICERD) art 1.
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In conclusion, the resolution of the discrepancies within algorithmic
detention requires the development of a legal framework that establishes
algorithmic accountability on corporate entities that develop the technology
used for detention purposes. The enactment of domestic statutory legislation for
algorithmic detention using IHRL will ensure that algorithmic decisions for
detention during armed conflict will not exceed the scope of constitutionality.
Furthermore, ascribing liability and accountability to the manufacturers of
detention software and the military serves to deter from the multitude of biases
that creep into algorithmic detention. Unless stricter measures are adopted to
restrict its operation, algorithmic detention could potentially be exploited to
deny innocent civilians trapped in hostility their right to life and liberty. Thus, it
is urged that the intersection between artificial intelligence and the law should be
regulated by domestic and IHRL frameworks to prevent its misuse.

Yours faithfully,
Philip Alexander
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ABSTRACT
The question of how to determine the law of the arbitration agreement has long been a hotly
debated topic in the field of international commercial arbitration. While this contentious issue
was addressed by the UK Supreme Court in Enka v Chubb, the majority and minority judges
disagreed on the appropriate approach to take when an express choice of law governing the
main contract is absent. In this article, the author examines the diverging opinions and argues
that the majority’s framework is preferable on both public policy and theoretical grounds.
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INTRODUCTION
The law governing an arbitration agreement is highly relevant in the
practice of international arbitration. It is therefore crucial to understand how the
law is determined. Recently, the UK Supreme Court (UKSC) in Enka v Chubb
(Enka)1 has provided some clarity with regards to ascertaining the law governing
an arbitration agreement. Nonetheless, disagreement emerged in Enka when an
express choice of law was absent from the main contract, with the dissenting
judges favouring the law of the main contract over the law of the seat2 as the
law governing the arbitration agreement. This article first seeks to examine and
explain this divide among the judges. Following this, it is argued that the
majority’s opinion in Enka should be the way forward for English law as it is
more aligned with international practice and would therefore reduce the
likelihood of a foreign court reaching a conflicting decision on the same case.
Moreover, the majority’s approach is theoretically sound and reflects the
prevailing ‘hybrid’ theory of arbitration. In contrast, the minority’s approach
focuses excessively on contractual freedom which risks the imputation of
parties’ intention.
I. RELEVANCE OF THE LAW GOVERNING THE ARBITRATION
AGREEMENT
Amongst other things, the law governing the arbitration agreement
determines its validity.3 This is important because a valid agreement is the
fundamental starting point for the commencement of arbitral proceedings; it
records parties’ consent to arbitration.4 Without a valid agreement, the

Enka Insaat Ve Sanayi A.S. v OOO. Insurance Company Chubb [2020] UKSC 38.
The law of the seat of arbitration is the governing procedural law of the arbitration and
the enforceability of the award. The seat of arbitration differs from the place of hearing,
which is the physical location where the hearing is held.
3 Gary Born, International Commercial Arbitration (2nd edn, Kluwer 2014) 489.
4 Alan Redfern and Martin Hunter, Redfern and Hunter on International Arbitration (6th edn,
Oxford University Press 2015) 1.40, 2.01.
1
2
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recognition and enforcement of awards may be refused.5 It is thus desirable to
devise a consistent approach for determining the law of the arbitration
agreement. Moreover, having clear guidance on this area provides certainty for
businesspeople.6
Yet, identifying the law governing the arbitration agreement is challenging
as parties seldom include an express choice of law within the arbitration
agreement itself.7 Additionally, an arbitration agreement embedded within the
main contract is capable of being governed by a different law from the rest of
the contract.8 Courts and tribunals are thus forced to rely on choice of law rules
that often confuse rather than clarify.9
II. ENKA V CHUBB: FINE MARGINS
Pre-Enka, the framework for finding the law of the arbitration agreement
was unclear due to conflicting decisions rendered by the Court of Appeal. In C v
D, Longmore LJ expressed in obiter that in the absence of an express law of the
arbitration agreement, the said agreement will ‘normally have a closer
connection with the [law of the seat] than with [the law of the underlying
contract]’.10
Subsequently, in Sulamérica v Enesa (‘Sulamérica’), Moore-Bick LJ declined to
follow the obiter in C v D.11 Surveying the authorities presented, his Lordship
observed that the law governing the arbitration agreement is ascertained through
undertaking a three-stage inquiry into (i) express choice, (ii) implied choice, and
(iii) closest and most real connection. When searching for implied choice, parties
are generally presumed to have intended the arbitration agreement to be
governed by the expressly chosen law of the main contract (the ‘Sulamérica
Convention on the Recognition and Enforcement of Foreign Arbitral Awards (adopted
3 My 1956, entered into force 7 June 1959) 330 UNTS 3 (New York Convention), art
V(1)(a); see also Arbitration Act 1996, s 67.
6 Enka Insaat Ve Sanayi A.S. v OOO. Insurance Company Chubb [2020] EWCA Civ 574 [89].
7 Peter Ashford, ‘The Proper Law of the Arbitration Agreement’ (2019) 85(3)
International Journal of Arbitration, Mediation and Dispute Management 276, 278.
8 Redfern and others (n 4) 3.10.
9 Born (n 3) 473.
10 C v D [2007] EWCA Civ 1282 [22].
11 Sulamérica Cia Nacional de Seguros SA v Enesa Engenharia [2012] EWCA Civ 638 [24].
5

2022

Examining the minority-majority divide in Enka v Chubb

409

presumption’).12 It is only where the court is unable to deduce an implied choice
that the ‘closest connection’ should be considered. While both C v D and
Sulamérica agree that the law of the seat has the closest connection to the
arbitration agreement, Longmore LJ failed to consider the possibility that parties
had made an implied choice of law.13
This confusion was amplified by the Court of Appeal in Enka, where
Popplewell LJ rejected the Sulamérica presumption and held that in the absence
of an express choice of law, there is a strong presumption that parties have
impliedly chosen the law of the seat as the law of the arbitration agreement.14
Recognising the uncertainty created, the UKSC in Enka sought to provide
clearer guidance. First, the three-stage inquiry in Sulamérica was affirmed as the
starting point.15 Next, if a law governing the arbitration agreement was not
specified, the Sulamérica presumption would apply, and the express choice of law
for the main contract would be extended to the arbitration clause as an implied
choice.16 Popplewell LJ’s decision was thus overruled.
Nevertheless, this was the extent to which the Lordships agreed, and the
opinion of the court ultimately resulted in a 3:2 vote. Specifically, the main
contract which bound the respondent, Chubb, did not include a choice of law
clause. On the majority’s view, there was thus neither an express nor an implied
choice of law governing the arbitration agreement. Accordingly, the majority
found it necessary to ‘identify the system of law with which the arbitration
agreement is most closely connected’.17 It was held that this would generally be
the law of the seat, which was consistent with C v D and Sulamérica.18
The dissenting judges were unconvinced. According to Lord Burrows, it
was not necessary to determine which system of law was the most closely
connected to the arbitration agreement.19 Contrary to the majority’s opinion, an
ibid [25]-[26].
Enka (UKSC) (n 1) [48].
14 Enka (EWCA) (n 6) [105].
15 Enka (UKSC) (n 1) [27].
16 ibid [43]-[52].
17 ibid [156].
18 ibid [104], [123], [156].
19 ibid [228].
12
13
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implied choice of law for the main contract could amount to an implied choice
of law for the arbitration agreement. His Lordship then proceeded to conclude
on the basis of Art. 3 of the Rome I Regulation that the main contract was
governed by Russian law through an implied choice. Accordingly, this
constituted an implied choice of Russian law for the arbitration agreement.20
Moreover, even if there was no implied choice of law for the main contract (as
the majority had held), both Lord Burrows and Lord Sales contended that the
arbitration agreement had the closest connection with the law of the main
contract, rather than the law of the seat.21 The disagreement between the
majority and minority is therefore twofold:
(1) For the majority, an implied choice of law for the arbitration
agreement can only be found if there is an express choice of law for
the main contract. However, Lord Burrows disagrees, and finds that
even an implied choice of law for the main contract can amount to an
implied choice of law for the arbitration agreement.
(2) If there is no implied choice of law, the majority finds that the closest
connection to the arbitration agreement is the law of the seat.
However, Lord Burrows and Lord Sales argue that the closest
connection is the law of the main contract.
III. THE DIVERGENCE IN ENKA EXPLAINED
A) The majority’s approach
For the majority led by Lord Hamblen, when an express choice of law for
the arbitration agreement or the main contract is absent, deference is given to
the law of the seat which has the ‘closest connection’ to the arbitration
agreement.22 This was justified based on principle and policy reasons which
included examining the place of performance, fulfilling commercial purpose,
and achieving legal certainty.23 In particular, the majority placed emphasis on the
place of performance.

ibid [260].
ibid [256], [286].
22 Enka (UKSC) (n 1) [118].
23 ibid [121] – [146].
20
21
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According to their Lordships, when determining the system of law with
which the contract has its closest connection to, the common law attaches the
most weight to the contract’s place of performance. This is because the place of
performance has the greatest interest in regulating the contract, since the
performance occurs within its territory. Consequently, it must be the laws of the
place of performance which the said contract is subject to.24
For arbitration agreements, the seat of arbitration was proposed as its
place of performance.25 Citing Cooke J in C v D, Lord Hamblen explained that
an agreement as to the seat of arbitration is ‘akin to an exclusive jurisdiction
clause’.26 Parties effectively submit to the supervisory jurisdiction of the courts
of the seat to decide on the validity of their arbitration agreement. The
agreement to arbitrate is therefore ‘performed’ at the seat of arbitration. Since
the place of performance is a decisive factor, it is the seat that is most closely
connected to the arbitration agreement.
B) The minority’s approach
In contrast, according to Lord Burrows, when an express choice of law in
the arbitration agreement is absent, there is a presumption that the parties made
an implied choice that the law of the main contract would also be the law
governing the arbitration agreement.27 Unlike the majority’s approach, this rule
would apply regardless of whether the law of the main contract was expressly or
impliedly chosen.
Referring to this as the ‘main contract’ approach,28 his Lordship argued
that insufficient weight was given to the implied choice of law of the main
contract by the majority. It made ‘no rational sense’ for the majority to hold that
an express choice of law in the main contract meant that parties wished for the
same law to govern the arbitration agreement, yet completely disregard party
autonomy when there is an implied choice in the main contract.29 Simply put,

ibid [121].
ibid.
26 C v D [2007] EWHC 1541 [29]
27 Enka (UKSC) (n 1) [230]-[255].
28 ibid [187].
29 ibid [245].
24
25
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the distinction between an express and implied choice of law for the main
contract is arbitrary. Lord Sales concurred and pointed out that the majority had
acknowledged the expectations of businesspeople that their contractual
arrangements are internally coherent and thus the entire contract should be
governed by the same law.30 As such, English law must strive to give effect to
such expectations even if the choice of law for the main contract was implied.
Conversely, the majority placed excessive weight on the seat of arbitration.
Choosing a seat determines the lex arbitri and grants the courts of the seat
supervisory jurisdiction, but it does not follow that this has any connection to
the law governing the arbitration agreement.31 Similar reasons were given by the
dissenting judges for justifying that the closest connection to the arbitration
agreement is law of the main contract.
The two opposing views thus demonstrate that there remain some points
of contention at the highest appellate court. While the majority’s approach is
now the leading authority and has provided much-needed clarification, the
minority’s reasoning highlights that there are strong arguments for an alternative
framework, especially since it is supported by some precedents. In Channel
Tunnel Group, Lord Mustill held that it would be ‘exceptional’ for the law
governing the arbitration agreement to differ from the law governing the main
contract.32 Nonetheless, on both public policy and theoretical grounds, this
essay will argue that the framework used by the majority is preferred.
IV. PUBLIC POLICY: CONSISTENCY WITH APPROACHES
ACROSS OTHER JURISDICTIONS
First, this article contends that the majority approach in Enka is
normatively preferable as it is more consistent with how other civil and
common law jurisdictions identify the law governing the arbitration agreement.
Such alignment with international practice is desirable based on public policy
grounds. As argued by Paulsson, cross-border arbitration is pluralistic in nature;

ibid [286].
ibid [241], [287].
32 Channel Tunnel Group v Balfour Beatty Construction Ltd [1993] AC 334, 357.
30
31
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‘a multiplicity of legal orders may ensure the efficacy of arbitration.’33 Hence,
consistency is of paramount importance since different rules on ascertaining the
law of the arbitration agreement across jurisdictions increases the likelihood of
conflicting judgments. For example, in Kabab-ji, the English and French courts
were both deciding on the validity of the same arbitration agreement.34 The
decision turned on the question of the agreement’s proper law, with the courts
coming to opposite conclusions. The Paris Court of Appeal found that the
arbitration agreement was governed by French law and upheld the validity of an
arbitration award on the basis that the tribunal had jurisdiction over a thirdparty. However, six months earlier, the English courts had refused to enforce
the award, finding that English law applied to the arbitration agreement, and the
tribunal had wrongly asserted its jurisdiction.35 Such outcomes are undesirable as
they defeat parties’ trust in arbitration as a ‘worldwide authoritative
mechanism’,36 creating fear that awards upheld in one state will not be enforced
in another due to different jurisdictions finding that different laws govern the
arbitration agreement. Thus, consistency with international practice and the
prevention of conflicting decisions is key to deciding which approach in Enka is
ideal.
Beyond this, consistency also ensures that the most pragmatic solution is
achieved. When different jurisdictions adopt similar approaches, it avoids
significant confusion and uncertainty. This is especially important for
ascertaining the law governing the arbitration agreement, since most crossborder arbitration cases will often involve multiple jurisdictions attempting to
deal with such conflict of laws questions.

Jan Paulsson, ‘Arbitration in Three Dimension’ (2010) LSE Law, Society and
Economics Working Papers 2/2010, 10 <http://eprints.lse.ac.uk/32907/1/WPS201002_Paulsson.pdf> accessed 14 March 2022.
34 Kabab-Ji v KFG [2020] EWCA Civ 6; CA Paris, pôle 1-ch.1, 23 juin 2020, n°17/22943.
35 Debevoise & Plimpton, ‘Kabab-Ji and the Law of the Arbitration Agreement: French
and English Courts Clash Once Again’ (Debevoise in Depth, 9 July 2020)
<https://www.debevoise.com/insights/publications/2020/07/kabab-ji-and-the-law-ofthe-arbitration-agreement> accessed 3 April 2021.
36 Stavros Brekoulakis, ‘The Effect of An Arbitral Award and Third Parties in
International Arbitration’ (2005) 16(1) American Review of International Arbitration 177.
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In concluding that the majority approach is more compatible with
international practice, approaches in Singapore and continental Europe will be
examined in detail. Singapore, Paris, and Geneva are leading seats of arbitration
in the world.37 As popular seats of arbitration, there will be a greater likelihood
of their respective national courts hearing disputes over the law of the
arbitration agreement. The Singapore and continental Europe approaches are
therefore of great value when determining general international practice.
Additionally, Singapore judgments in international arbitration are of persuasive
authority to English judges. For example, when justifying that the Sulamérica
presumption aligned with international perspectives, the majority opinion in
Enka cited Singapore as an ‘instructive example’.38
A) Singapore
In BNA v BNB,39 Singapore’s Court of Appeal endorsed the three-stage
inquiry in Sulamérica, first adopted by Chong J in BCY v BCZ (BCY).40 BCY is a
landmark decision in the Singapore High Court dealing with the question of
determining the law of the arbitration agreement. However, as the parties
expressly chose New York law to govern the main contract, Chong J did not
address the situation where an express choice of law in the main contract was
absent. Nonetheless, certain inferences can be drawn from BCY that suggest the
Enka majority’s approach will be favoured in the future.
At first glance, there is a possibility that the law of the main contract will
be prioritised. In BMO v BMP (BMO), there was no express choice of law for
the arbitration agreement and the main contract.41 Ang J hence observed that
the case did not fit neatly into the Sulamérica presumption that the parties’
implied choice would be the expressly chosen law of the main contract. In an
approach akin to Lord Burrows’, Ang J highlighted that undergirding the
Sulamérica presumption is the consideration that ‘parties intended the arbitration
‘2021 International Arbitration Survey: Adapting arbitration to a changing world’
(Queen
Mary
University
of
London)
<http://www.arbitration.qmul.ac.uk/media/arbitration/docs/LON0320037-QMULInternational-Arbitration-Survey-2021_19_WEB.pdf> accessed 16 July 2021.
38 Enka (UKSC) (n 1) [57], [58].
39 BNA v BNB [2019] SGCA 84 [44] (Singapore Court of Appeal)
40 BCY v BCZ [2016] SGHC 249 (Singapore High Court).
41 BMO v BMP [2017] SGHC 127 (Singapore High Court).
37
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agreement to be governed by the same law as the main contract’.42 It thus
followed that an implied choice of Vietnamese law to govern the main contract
also constituted the parties’ implied choice of law for the arbitration agreement.
However, BMO can be distinguished from Enka on the basis that a seat of
arbitration was not specified in BMO – it was presumed to be Singapore through
applying the SIAC Rules.43 As such, it is arguable that Ang J may have decided
the case differently and in accordance with Sulamérica and the Enka majority if
the parties had explicitly chosen the law of the seat. This was the position
advanced by Leong, who contended that an examination of the three-stage
framework in Sulamérica indicates that an express choice of the seat should
trump what can be implied.44 The enquiry thus moves beyond implied choice
and focuses on the ‘closest connection’ test. In a nod to the argument by Lord
Hablen, Leong argues that since the seat court has supervisory powers over the
validity of the arbitration agreement and is best placed to apply the seat law, it is
the seat of arbitration that must have the closest connection to the arbitration
agreement.45
Thus, it seems likely that the Singapore courts will take a similar approach
to the Enka majority. In addition to the aforementioned reasons, Chong J in
BCY emphasised that the Sulamérica presumption would only apply when parties
had made an express choice of law in the main contract.46 Furthermore, his
Honour endorsed Hablen J’s (as he then was) decision in Habas v VSC Ltd,
where he held that when an express choice of law in the main contract is absent,
the law of the seat will be the law of the arbitration agreement, either as the
‘closest connection’ or as an implied choice.47
B) Europe

ibid [37] – [39].
ibid [40].
44 Victor Leong and Tan Jun Hong, ‘The Law Governing Arbitration Agreements: BCY v
BCZ’ (2018) 30 Singapore Academy of Law Journal 70, 92.
45 ibid 93.
46 BCY (n 40) [49].
47 ibid [67]; Habas v VSC Ltd [2013] EWHC 4071 [101]-[103].
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In the absence of an express choice of law governing the arbitration
agreement, the French courts practice a ‘delocalised’ approach, without referring
to national laws.48 Pursuant to international law principles, arbitration
agreements are autonomous from any legal system and their validity is
determined by parties’ common intention.49 Known as the French ‘third-way’,50
such a practice gives effect to Gaillard’s transnational theory of arbitration.51 In
this light, arbitration is not attached to any national order, but rather ‘anchored
in the collectivity of legal systems’ with arbitrators applying supranational laws
yielded by a broad agreement of states.52
While this principle is established in France, it lends no assistance to our
present enquiry as it is not accepted by other jurisdictions. Indeed, the
transnational vision of arbitration does not reflect legal reality, since judges
outside of France are unlikely to show fealty to a ‘transnational’ order over their
State’s own system.53 Additionally, contracts simply cannot be governed by the
parties’ common intention – they are only legally-binding by virtue of a national
legal regime.54
Beyond France, an analysis of authorities in other civil law jurisdictions
highlights two approaches to finding the law of the arbitration agreement. First,
some courts such as the Dutch follow the Sulamérica presumption, holding that
parties submit the validity of the arbitration clause to the same law as the main
contract that has been expressly selected.55 Second, similar to Longmore LJ in C
v D, judges have also chosen to apply the law of the seat to ‘separable’
arbitration agreements even where a choice of law clause for the main contract

Emmanuel Gaillard, Fouchard, Gaillard, Goldman on International Commercial Arbitration
(Kluwer 1999) para 437.
49 Municipalité de Khoms El Mergeb v Société Dalico, 1994 Revue de l’arbitrage 116.
50 Redfern and others (n 4) 3.34.
51 Emmanuel Gaillard, ‘Commercial Arbitration as a Transnational System of Justice’ in
Albert Jan van den Berg (ed.), Arbitration: The Next Fifty Years (Kluwer 2012).
52 ibid 69.
53 Paulsson (n 33) 13.
54 Born (n 3) 556; Amin Rasheed Shipping Corporation v Kuwait Insurance Company [1984] AC
50, 65.
55 Owerri Commercial v Dielle Srl, Dutch Court of Appeal, 4 August 1993, XIX YBCA 703,
706.
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exists.56 It is therefore clear that the minority’s opinion in Enka is anomalous to
international practice, as judicial approaches tend to follow either the Sulamerica
presumption or apply the law of seat regardless of whether an explicit choice of
law of the main contract exists. Lord Burrows’ proposition to construe an
implied choice of law in the main contract as an implied choice for the
arbitration agreement stands alone.
V. MINORITY APPROACH LACKS THEORETICAL SOUNDNESS
Evidently, the majority’s approach is more consistent with international
practice and should be adopted based on public policy grounds. Beyond this, it
also reflects the widely accepted hybrid theory of arbitration,57 as opposed to the
minority’s approach which appears to endorse the lesser-known contractual
theory of arbitration.
At first blush, the majority’s focus on the seat of arbitration in the ‘closest
connection’ stage appears to advocate for the jurisdictional theory of arbitration
which emphasises the importance of state sovereignty. Arbitration agreements
do not exist in a territorial vacuum and are only allowed with a state’s
permission.58 For example, when parties choose England and Wales as the seat
of arbitration, their right to opt for arbitration over court proceedings stems
from the government-enacted Arbitration Act 1996. Per Patten LJ in the Court
of Appeal, this right is not unlimited, and ‘the scope of even the most widely
drafted arbitration agreement will have to yield to restrictions derived from
other areas of the law’.59 As argued by Mann, this means that ‘the local
sovereign does not yield…except as a result of freedom granted by himself’.60

Born (n 3) 584; Bulgarian Bank v Al Trade Finance (2000) T 1881-99 (Swedish Supreme
Court).
57 Julian Lew, Applicable Law in International Commercial Arbitration (Oceana Publications
1978).
58 Emilia Onyema, International Commercial Arbitration and the Arbitrator’s Contract
(Routledge 2010) 33.
59 Fulham Football Club (1987) Limited v Sir David Richards and The Football Association Premier
League Limited [2011] EWCA Civ 855 [41].
60 Frederick Alexander Mann, ‘Lex Facit Arbitrum’ (1986) 2(3) Arbitration International
214, 246.
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The state thus has the right to control all activities within its territory.
Consequently, questions relating to arbitration agreements are completely
supervised by the courts of the seat, and subject to its mandatory rules.61 This
theory appears to form the foundation of the majority’s view which focuses on
the pre-eminence of the state.
Yet, the ‘closest connection’ test is only one component of the three-stage
inquiry and the courts will first seek to ascertain whether parties have made an
express or implied choice of law governing the arbitration agreement. In this
sense, freedom of contract supersedes sovereignty. The majority’s framework
therefore recognises that the arbitration agreement is rooted in party autonomy,
but potentially influenced by national laws. From this perspective, it is more
appropriate to deem that the majority has adopted the hybrid theory of
arbitration which views arbitration as a ‘mixed juridical institution that is both
contractual and jurisdictional’.62
In contrast, the minority’s ‘main contract’ approach reflects a contractual
understanding of arbitration. The underlying rationale of the minority’s
approach focuses on respecting freedom of choice and business expectations.
This is closely tied to the contractual theory premised on the notion that party
autonomy is the bedrock of arbitration. Proponents of this thesis contend that
arbitration is purely contractual in nature such that the state has ‘nothing to do
with any international arbitration proceedings conducted within its territory’.63
Support is drawn from the fact that all arbitral proceedings emanate from a
contractual agreement submitting to arbitration, highlighting the primacy of the
parties’ choice. By emphasising the implied choice of law in the main contract to
govern the arbitration agreement, Lord Burrows gives maximum effect to party
autonomy and the contractual theory of arbitration.
From a theoretical standpoint, the hybrid theory of arbitration adopted by
the majority judges is characteristic of modern-day arbitration. Indeed, it is
generally acknowledged that arbitration contains both contractual and
jurisdictional elements.64 While arbitration emanates from a private, contractual
Hong-lin Yu, ‘Explore the void - an evaluation of arbitration theories’ (2004) 7(6)
International Arbitration Law Review 180.
62 Onyema (n 58) 39.
63 ibid 36.
64 Redfern and others (n 4) 1.92.
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agreement, it is not completely delocalised from any national legal order. For
example, the courts oversee enforcement and recognition, and also hear
challenges on limited points of law. Arbitration agreements are also subject to
mandatory statutory requirements under the law of the seat.65 Conversely, the
overreliance on party autonomy by the minority cannot adequately explain the
role that the seat of arbitration continues to play and lacks theoretical
soundness.
A further criticism is that the minority focuses excessively and artificially
on the idea of ‘implied’ choice which risks the imputation of intention rather
than an inference of actual intention.66 By referencing ideas of ‘commercial
common sense’ and ‘business expectations’ to justify an implied choice of law
for the arbitration agreement where there is no express choice of law for the
main contract, the reality of the situation is ignored. Indeed, if the parties did
not include a choice of law for the main contract, it is likely that they did not
even contemplate what the law governing the arbitration agreement would be.
CONCLUSION
A comparative evaluation reveals that most jurisdictions either defer
completely to the law of the seat or adopt a nuanced test that will only extend an
express choice of law of the main contract to the arbitration agreement (rather
than an implied choice of law of the main contract). Moreover, common law
systems such as Singapore tend to adopt the latter approach, aligning with the
Enka majority. Ultimately, as far as the author is aware, no landmark decision on
the law of the arbitration agreement in the jurisdictions analysed has gone to the
lengths the Enka minority did. The majority’s decision is thus more harmonised
with international practice and is desirable since consistency reduces the
likelihood of conflicting outcomes in cross-border transactions. Beyond the
benefits of confidentiality and procedural flexibility, parties choose arbitration as
their preferred form of dispute resolution because arbitral awards are easily
enforceable across jurisdictions. If the English courts were to adopt an approach

Onyema (n 58) 39. For example, see Arbitration Act 1996, s 4(1).
Darius Chan and Teo Jim Yang, ‘Ascertaining the Proper Law of an Arbitration
Agreement: The Artificiality of Inferring Intention When There Is None’ (2020) 37(5)
Journal of International Arbitration 635, 642.
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that is unique, it would lead to anomalous results that may render awards being
set aside or refused recognition in other jurisdictions.
In addition, it is also clear that the minority approach in Enka lacks
theoretical soundness as opposed to the majority approach which endorses the
prevailing hybrid theory of arbitration. While party autonomy must be
respected, there is an overemphasis on implied choice by Lord Burrows.

