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Conversion Therapy Bans and Legal Paternalism:
Justifying State Intervention to Restrict a LGBTQIA+
Individual’s Autonomy to Undergo Conversion Therapy
Claudia Man-Yiu Tam*

ABSTRACT
Conversion therapy is harmful, ineffective and lacks scientific and medical justification; yet 2%
of LGBTQIA+ individuals in the UK have undergone it, and a further 5% have been offered
it. This begs the question: why is conversion therapy still not banned in the UK? This article
aims to rebut a common argument employed against conversion therapy bans, that is the right of
LGBTQIA+ individuals to choose to change their sexual orientation or gender identity, put
simply, individual autonomy. Engaging with Gerald Dworkin’s hard paternalism and Joel
Feinberg’s soft paternalism, it posits that conversion therapy bans are a legitimate form of state
interference with an individual’s autonomy, as the decision to undergo such therapy is nonrational and not voluntary enough. The argument relies on the logics behind existing paternalistic
bans on physician-assisted suicide for persons with disabilities, consensual cannibalism and
healthy limb amputation to show that a ban on conversion therapy similarly upholds
LGBTQIA+ individuals’ equality and dignity. Ultimately, this article defends the position
that a paternalistic ban on conversion therapy is legally and morally justified, even if the decision
to undergo therapy is consensual.

* DPhil Law Candidate at the University of Oxford. LLM in Human Rights Law (LSE) ’20.
The author would like to thank the LSE Law Review and Professor Kai Möller for their
valuable comments on this piece.
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INTRODUCTION
Legal paternalism has gone ‘out of fashion’ since its heyday in the 1970s1
but continues to permeate our lives in subtle ways, from mundane seatbelt laws
to the increasingly ‘fashionable’ trend of banning conversion therapy, recently
seen in countries like Germany, Brazil and Taiwan. While states provide multiple
justifications for conversion therapy bans, the crux of the matter often boils down
to protecting lesbian, gay, bisexual, transgender, queer, intersex and asexual
(LGBTQIA+) individuals from its harms even if they have given their consent,
thus clearly being a paternalistic intervention. In this article, paternalism is defined
as an act or omission by A (the state) affecting B (the LGBTQIA+ individual) in
order to protect B from harm without regard to, or in spite of, B’s consent.2
Conversion therapy refers to any therapeutic approach that attempts to bring
about a change of sexual orientation or gender identity.3 Conversely, supporters
of conversion therapy champion the autonomy and self-determination of
LGBTQIA+ individuals, arguing that those who freely choose to reduce or
remove their homosexual feelings should have the right to do so.4
In May this year, the UK announced legislation to ban the ‘coercive and
abhorrent’ practice of conversion therapy to protect LGBTQIA+ individuals,5
three years after Theresa May pledged to eradicate it in 2018.6 This provides a
Christophe Salvat, ‘Behavioural Paternalism’ (2014) 15 Revue de Philosophie
Économique 109, 110.
2 Robert Young, ‘John Stuart Mill, Ronald Dworkin, and paternalism’ in C L Ten (ed),
Mill’s On Liberty: A Critical Guide (Cambridge University Press 2009) 211.
3 UK Council for Psychotherapy (UKCP), ‘Memorandum of Understanding on
Conversion Therapy in the UK Version 2’ (UK Council for Psychotherapy, October 2017)
<https://www.psychotherapy.org.uk/media/cptnc5qm/mou2-reva_0421_web.pdf>
accessed 14 August 2021, 2.
4 Core Issues Trust, ‘Help’ (Core Issues Trust) <https://www.core-issues.org/help-weoffer> accessed 14 August 2021.
5 UK Government, ‘Government sets out plan to ban conversion therapy’ (Gov.UK, 11
May 2021) <https://www.gov.uk/government/news/government-sets-out-plan-to-banconversion-therapy> accessed 2 July 2021.
6 BBC, ‘Calls to ban LGBT ‘conversion therapy’ in UK’ (BBC News, 5 June 2020)
<https://www.bbc.co.uk/news/uk-politics-52936700> accessed 2 July 2021.
1
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timely opportunity to consider whether the state should intervene paternalistically
to restrict individual autonomy to convert, or at least attempt to convert, their
sexual orientation to fit the societal norm of cis heteronormativity. This analysis
is pertinent, not only because conversion therapy remains at the edges of legal
jurisprudence despite its recent proliferation in the press and public
consciousness, but more importantly to also theorise the moral and legal
legitimacy of a conversion therapy ban. Although the locus of this article’s inquiry
is largely focused on the UK, the productive tensions between paternalism and
autonomy which lie at the core of conversion therapy appear universalisable, so
are potentially applicable to other states’ bans.
This article proceeds in three sections. In the first section, a literature review
of the psychological and legal discourse on conversion therapy is provided to
paint the picture of why a state might be compelled to intervene in an individual’s
autonomy to undergo it. The practices and purported iatrogenic harms of
conversion therapy are drawn out through analysis of key interventions of the
American Medical Association (AMA) and UK Council for Psychotherapy
(UKCP). In the second section, Ronald Dworkin’s anti-paternalistic principles of
the constitutive view of the good life7 and personal responsibility8 is refuted by
disputing his underlying assumption that individuals know their interests best.
In the final section, Gerald Dworkin’s hard paternalism argument is applied
to demonstrate that a conversion therapy ban best preserves an individual’s ability
to rationally carry out future decisions. 9 Alternatively, Joel Feinberg’s soft
paternalistic strategy is relied on to show that consent to conversion therapy is
unlikely to meet the threshold of voluntariness, so a ban is required if autonomy
is truly to be preserved.10 Generally accepted paternalistic interventions, including
restrictions on physician-assisted suicide for persons with disabilities, consensual
cannibalism and healthy limb amputation, are also considered to the extent that
similar paternalistic arguments might be made in support of a conversion therapy
ban.
Ronald Dworkin, ‘Sovereign Virtue’ (Harvard University Press 2000).
Ronald Dworkin, ‘Is Democracy Possible Here?’ (Princeton University Press 2006).
9 Gerald Dworkin, ‘The Theory and Practice of Autonomy’ (Cambridge University Press
1998) 124.
10 Joel Feinberg, ‘Harm to Self’ (Oxford University Press 1986).
7
8
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I. EFFICACY, EFFECTS AND ETHICS OF CONVERSION
THERAPY
Today in the UK alone, 2% of LGBTQIA+ individuals have undergone
conversion therapy, 69% of which are between 16 to 34 years old and a further
5% have been offered it.11 One in six UK registered therapists have engaged in
conversion therapy at one point in time to reduce or change an individual’s
homosexual feelings, mainly through counselling. 12 While non-aversive
psychoanalysis or ‘talking therapy' is the primary form of treatment nowadays,13
practitioners of conversion therapy still do employ aversive treatments on
LGBTQIA+ patients with techniques like electroconvulsive shocks, druginduced nausea and paralysis and orgasmic reconditioning that originate from the
mid-19th century.14
Conversion therapy must not be confused with therapy which provides
support for individuals questioning their sexuality without favouring a specific
sexual orientation or gender identity over another, sometimes called affirming
therapy.15 Affirming therapy is a less risky alternative for questioning individuals
to explore their sexuality with professional support without the pressures and
expectations that accompany favouring a heterosexual identity over a homosexual
one. It is worth noting here, in favour of affirming therapy, that at a fundamental
Government Equalities Office, ‘LGBTQIA+ Action Plan: Improving the Lives of
Lesbian, Gay, Bisexual and Transgender People’ (UK Government, July 2018)
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attach
ment_data/file/721367/GE O-LGBTQIA+-Action-Plan.pdf> accessed 14 August 2021,
14.
12 Annie Bartlett, Glenn Smith and Michael King, ‘The response of mental health
professionals to clients seeking help to change or redirect same-sex sexual orientation’ 9
BMC Psychiatry 11.
13 Timothy F Murphy, Gay Science: The Ethics of Sexual Orientation Research (Columbia
University Press 1997) 82, 83.
14 American Psychological Association (APA), ‘Report of the American Psychological
Association Task Force
on Appropriate Therapeutic Responses to Sexual Orientation’ (APA, August 2009)
<https://www.apa.org/pi/lgbt/resources/therapeutic-response.pdf> accessed 14 August
2021, 22.
15
UKCP, ‘Conversion therapy – frequently asked questions’ (UKCP)
<https://www.psychotherapy.org.uk/policy-and-research/public-policy/conversiontherapy/> accessed 14 August 2021.
11
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level sexuality and gender identity are fluid. A recent study by Andrea Ganna
estimated that genetics influence between 8% to 25% of sexual behaviour while
cultural and environmental factors influence the rest, but what these genetic
variants do are unknown, and many genes are unidentified. 16 Moreover, fourfifths of those subjected to conversion therapy are young people under 24, who
coincidentally have “nuanced and dynamic” developmental trajectories. 17 Onefifth are already susceptible to changes in their identities even without
intervention like conversion therapy.18
The prevalence of conversion therapy persists despite both British19 and
American20 mental health associations collectively expressing firm opposition to
all forms of conversion therapy. This is due to the significant psychological, social
and interpersonal harms that up to 77% of survivors face, including increased
depression, anxiety, lowered self-esteem and social isolation. 21 The Ozanne
Foundation’s 2018 Faith and Sexuality Survey found compelling evidence of
conversion therapy’s harms in the UK specifically, with one-fifth of its survivors
attempting suicide and nearly half having suicidal thoughts.22 Similarly, a study by
the Williams Institute at UCLA School of Law found that survivors were almost
twice as likely to contemplate and attempt suicide compared to their LGBTQIA+
peers who had not undergone conversion therapy.23 Conversion therapy is also
Andrea Ganna and others, ‘Large-scale GWAS reveals insights into the genetic
architecture of same-sex sexual behavior’ (2019) 365(6465) Science 7693.
17 J L Stewart and others, ‘Developmental patterns of sexual identity, romantic attraction,
and sexual behavior among adolescents over three years’ (2019) 77 Journal of Adolescence
90, 92.
18 ibid.
19 UKCP (n 3).
20 American Medical Association (AMA), ‘Issue Brief: LGBTQIA+Q change efforts (socalled
“conversion
therapy”)’
(AMA,
2019)
<https://www.amaassn.org/system/files/2019-12/conversion-therapy-issue-brief.pdf> accessed 14 August
2021, 4.
21 ibid 2.
22 Ozanne Foundation, ‘Executive Summary: Faith & Sexuality Survey 2018’ (Ozanne
Foundation,
February
2019)
<https://drive.google.com/file/d/19kLvZuJ7CjZ1o3GaIEJM1y6nOicLt4QS/view>
accessed 14 August 2021.
23 John R Blosnich and others, ‘Sexual Orientation Change Efforts, Adverse Childhood
Experiences, and Suicide Ideation and Attempt Among Sexual Minority Adults’ (The
16
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ineffective: three-quarters of respondents in the Ozanne Foundation Survey
stated that it did not work for them. 24 This is bolstered by an American
Psychological Association study in 2007, which found that that out of 55
publications on conversion therapy’s efficacy between 1960 to 2007, only six were
conducted with requisite methodological rigour and all six demonstrated that
enduring change to sexual orientation resulting from conversion therapy was
rare.25
Besides its severe and often irreversible health implications and
overwhelming ineffectiveness, conversion therapy raises ethical concerns. A
consensus statement released by the UKCP, representing the joint opinion of 21
UK-based professional organisations, stressed that conversion therapy is
fundamentally unethical: it departs from the misguided and prejudicial
assumption that homosexuality is an illness which should be treated when there
is no diagnosable illness to treat26 and irresponsibly insinuates that homosexuality
is the root cause of LGBTQIA+ individuals’ problems. The AMA concurred,
adding that conversion therapy often proceeds with uninformed consent and
breaches of patient confidentiality.27 These findings accord with the Independent
Forensic Expert Group’s findings that the existence of conversion therapy itself,
regardless of its form, efficacy or harms, is humiliating, degrading and countertherapeutic, creating an ‘inherently discriminatory environment’ which attacks the
human dignity of LGBTQIA+ individuals. 28 Indeed, since at least 1957,
psychologist Evelyn Hooker’s seminal study already proved that homosexual
individuals functioned in essentially similar ways to their heterosexual
counterparts and did not suffer from arrested development or abusive parentchild relationships, invalidating the categorisation of homosexuality as

Williams Institute, June 2020) <https://williamsinstitute.law.ucla.edu/publications/lgbconversion-therapy-suicide/> accessed 7 September 2021.
24 Ozanne Foundation (n 22).
25 APA (n 14) 27-28.
26 UKCP (n 3).
27 AMA (n 20) 3.
28 Independent Forensic Expert Group, ‘Statement on Conversion Therapy’ (International
Rehabilitation
Council
for
Torture
Victims,
23
April
2020)
<https://irct.org/uploads/media/(IRCT_version)_Statement_on_Conversion_Therapy.
pdf> accessed 14 August 2021.
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psychopathology.29
As evidence mounts against conversion therapy, academics have
convincingly argued that all forms of conversion therapy violate the absolute
prohibition on torture and cruel, inhuman or degrading treatment. 30 While
therapy that inflicts physical pain like electroconvulsive shocks, rape or beatings
clearly amount to torture,31 the Human Rights Committee (HRC) has recognised
that torture includes psychological pain even where there is no physical injury,32
including threats of torture to the victim or their family and friends and death
threats. 33 On these grounds, even the softer ‘talking therapy’ could arguably
amount to torture, given the severe mental harm and suicidal ideation it has been
shown to cause. In this context, arguments heard in American courts on whether
talking therapy violates therapists’ freedom of speech seem fallible, especially
since this is a qualified right in the UK, which can be limited for the protection of
health.34 This position is affirmed by Juan E Méndez, the UN Special Rapporteur
on Torture, who notes that all forms of conversion therapy amount to torture and
clearly violates international human rights standards due to the severe and lasting
psychological and physical suffering caused to its survivors.35 Victor MadrigalBorloz, the UN Independent Expert on Sexual Orientation and Gender Identity
(SOGI), adds that the asymmetrical relationship between the ‘enlightened
converter’ and ‘benighted convert’ evokes the same dehumanisation, moral
Evelyn Hooker, ‘The adjustment of the male overt homosexual’ (1957) 21 Journal of
Projective Techniques 18-31.
30 Ignatius Yordan Nugraha, ‘The compatibility of sexual orientation change efforts with
international human rights law’ (2017) 35(3) Netherlands Quarterly of Human Rights 176;
Christopher Romero, ‘Praying for Torture: Why the UK Should Ban Conversion Therapy?’
51 The George Washington International Law Review 201.
31 Tshitenge Muteba v Zaire (25 March 1983) Communication No. 124/1982 U.N. Doc. Supp.
No. 40 (A/39/40).
32 UN Human Rights Committee (UN HRC), ‘General Comment No 20: Article 7
(Prohibition of Torture, or Other Cruel, Inhuman or Degrading Treatment or Punishment)’
(10 March 1992) UN Doc HRI/GEN/1/Rev.1, para 5.
33 Miguel Ángel Estrella v Uruguay (17 July 1980) Communication No. 74/1980 U.N. Doc.
Supp. No. 40 (A/38/40) paras 1(6), 8(3).
34 Pickup v Brown, 728 F.3d 1042 (9th Cir. 2013); Convention for the Protection of Human
Rights and Fundamental Freedoms (European Convention on Human Rights, as amended)
Article 10.
35 UN Human Rights Council, ‘Report of the Special Rapporteur on torture and other cruel,
inhuman or degrading treatment or punishment’ (5 January 2016) A/HRC/31/57, 13.
29
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exclusion and delegitimisation that characterised the ‘most gross human rights
violations in recorded history.’ 36 The idea of conversion itself seems innately
violent, as it suggests that matters going to an individual’s core identity should be
forcibly extracted and cured. Conversion therapy also infringes upon an
LGBTQIA+ individual’s right to sexual health, which according to the
Committee on Economic, Social and Cultural Rights, encompasses respect for
sexual orientation and gender identity.37
As a result, lawmakers and international organisations alike are calling for a
global ban on conversion therapy for LGBTQIA+ youth and adults, including
the Office of the High Commissioner for Human Rights and UN Independent
Expert on SOGI.38 In the UK, an early day motion was tabled last June to ban
and criminalise conversion therapy and more than 250,000 people signed a
petition this March to this end,39 but a ban has not yet materialised. In support of
a global or UK-wide ban, this article refutes the common objection that a ban
would restrict an individual’s autonomy to undergo conversion therapy.
II.

IN DEFENCE OF AUTONOMY

To begin, Ronald Dworkin’s defence of individual autonomy, which
presumably opposes a conversion therapy ban, must be addressed. Ronald
Dworkin was a strong proponent of anti-paternalism, drawing inspiration from
John Stuart Mill’s harm principle, which states that society can only interfere with
individual liberty to prevent harm to others but not to prevent harm to oneself,
because a competent individual knows how best to promote and protect their
own interests.40 Mill argued that paternalistic interferences like bans are not only

UN Human Rights Council, ‘Practices of so-called “conversion therapy”: Report of the
Independent Expert on protection against violence and discrimination based on sexual
orientation and gender identity’ (1 May 2020) A/HRC/44/53, 16.
37 ibid para 60.
38 UN Office of the High Commissioner for Human Rights (OHCHR), ‘Living Free and
Equal’ (October 2016) HR/PUB/16/3, 45; UN HRC (n 54) 21.
39 UK Government (n 5); UK Government and Parliament, ‘Make LGBTQIA+
conversion therapy illegal in the UK’ (Petitions, 8 March 2021)
<https://petition.parliament.uk/petitions/300976> accessed 14 August 2021.
40 John Stuart Mill, ‘On Liberty’ in Richard A. Wasserstrom (ed), Morality and the Law
(Wadsworth Publishing Company Inc. 1971) 10-11.
36
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prone to error by relying on generalisable presumptions lacking specificity to the
unique circumstances of the affected individual, but they also disrespect individual
liberty, which is necessary for character development and to treat individuals
equally.41 Ronald Dworkin advanced a similar line of argumentation by making at
least two anti-paternalistic claims, being the constitutive view 42 and personal
responsibility,43 which this article will examine in turn.
Constitutive view
In Sovereign Virtue, Ronald Dworkin distinguishes between two senses in
which individuals have interests, correlating to two kinds of paternalism. An
individual’s volitional wellbeing is improved when they achieve something that
they already want, whereas an individual’s critical wellbeing is improved when they
achieve something that they should want. 44 In the same vein, volitional or
superficial paternalism is acceptable coercion to help an individual achieve what
they already want in line with their existing values, whereas critical or deep
paternalism, which tries to change their existing values, is unacceptable coercion
to help an individual achieve what they should want.45
Based on these two distinctions, Ronald Dworkin posits that it is not
enough for an individual to live an objectively good life where all the combined
components of their life combined make it good (the ‘additive view’). An additive
view falls short, because it cannot explain why that life is distinctively valuable or
good for that specific person.46 Instead, he prefers the ‘constitutive view of the
good life’, where an individual endorses the components that make up their life
as valuable for themselves in particular. If the constitutive view is accepted, critical
paternalism must be rejected, since an individual’s life can only be good if they
endorse it.47 As Mill argued, critical paternalism assumes that ethical values are
transcendent, when in fact the individual is the best judge of their own interests.48
ibid 11-12.
Dworkin, ‘Sovereign Virtue’ (n 7).
43 Dworkin, ‘Is Democracy Possible Here?’ (n 8).
44 Dworkin, ‘Sovereign Virtue’ (n 7) 216.
45 ibid.
46 ibid.
47 ibid 217.
48 ibid 270.
41
42
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Applying Ronald Dworkin’s theory, a conversion therapy ban only serves to
infringe an LGBTQIA+ individual’s critical wellbeing by preventing them from
achieving what they already want, that is to at least confirm their sexual identity
and to, at most, reject their homosexuality. LGBTQIA+ individuals that cannot
convert to heterosexuality as a result of the ban would not endorse their “forced”
homosexuality, thus failing to satisfy the constitutive view of the good life. They
do not live a good life against the grain of their ‘most profound ethical
convictions’49 as their homosexual life lacks ethical integrity and coherence with
their cis-heteronormative values.50 Ironically, Ronald Dworkin uses an example
of an individual who wants to live a homosexual life but instead lives a
heterosexual life for fear of punishment to demonstrate that, without the
endorsement of their heterosexual life as superior to the homosexual life they
would otherwise have lived, their life has not improved.51 Reversing this example,
if an individual wants to live a heterosexual life but instead lives a homosexual life
due to a ban on conversion therapy, their life also has not improved. Their life
can only improve by living the heterosexual life that they endorse.
Ronald Dworkin’s argument can be refuted on practical and principled
grounds. Practically speaking, conversion therapy cannot definitively improve an
individual’s volitional wellbeing by guaranteeing less homosexuality and more
heterosexuality because of its likely ineffectiveness. Where conversion therapy
fails, an individual would not endorse their homosexual life any more after
undergoing conversion therapy and remaining homosexual, than they would have
without it. On the contrary, unlike Ronald Dworkin’s approach towards
endorsement as all or nothing, endorsement should be a matter of degree. 52
Conversion therapy makes it more likely that the individual will endorse their
homosexual life less, as it is grounded in the discriminatory belief that
homosexuality is undesirable or even pathological.53 This makes the individual’s

ibid 217.
ibid 270.
51 ibid 218.
52 Young (n 2) 223.
53 APA (n 14) 21-23; Irving Bieber, ‘A Discussion of ‘Homosexuality: The Ethical
Challenge’’ (1976) 44 Journal of Consulting and Clinical Psychology 163, 165; Jack
Drescher, ‘Out of DSM: Depathologizing Homosexuality’ (2015) 5 Behavioral Sciences
565.
49
50
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life even more despicable to them and further from endorsement if and when
conversion fails, shown by its prominent risks of suicide, depression and anxiety.
There is a possibility that some individuals may endorse their life more for
merely having undergone conversion therapy even if their efforts are likely to be
unsuccessful, as they can claim a degree of coherence with their ethical
convictions for having tried their best to convert their sexuality. However, it is
fair to assume that most individuals choose to undergo conversion therapy with
the desire of actually achieving conversion, as opposed to merely experiencing
therapy but failing to convert. The AMA found that conversion therapy failure is
often interpreted as an individual’s failure54 with patient blaming identified as an
ethical concern.55 Therefore, any increased endorsement would be negligible and
likely combined with an overwhelming feeling of inadequacy and self-guilt. By
ruling out conversion therapy as an option entirely through a ban, LGBTQIA+
individuals who would have otherwise elected for conversion therapy would be
guided towards the healthier option of affirming therapy, giving them the
opportunity to explore and endorse their own sexuality without any
predetermined agenda and thus achieving greater ethical integrity and coherence
in the long-term. Therefore, Ronald Dworkin’s rejection of critical paternalism in
the context of a ban on harmful conversion therapy is unpersuasive, because a
ban would improve LGBTQIA+ individuals’ critical wellbeing while also
increasing endorsement of their actual gender identity and/or sexual orientation.
On principle, it is questionable whether LGBTQIA+ individuals’
endorsement of heterosexuality, which compels them to seek conversion therapy,
is a genuine endorsement. In his example of the homosexual individual who lives
a heterosexual life for fear of punishment, Dworkin condemned state-sanctioned
threats and inducements that would force them to convert their homosexuality.
Even if the individual later appreciates the conversion and endorses it, this
endorsement is not genuine as the mechanisms used to secure it weaken their
ability to consider the merits of conversion critically and reflectively.56 Dworkin
however is approving of an individual’s own ‘choice’ to convert their sexuality, as
this decision would be genuinely endorsed.
APA (n 14) 50, 68.
AMA (n 20) 3.
56 Dworkin, ‘Sovereign Virtue’ (n 7) 218.
54
55
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While conversion therapy as it currently stands is not forced upon
LGBTQIA+ individuals as state inducement, the pervasive religious, cultural and
familial pressures causing most individuals to seek conversion therapy make their
endorsement far from genuine and their ‘choice’ to convert illusory.57 These types
of individualised pressures are further amplified and undergirded by larger
systemic, historical and structural societal pressures, which account for the
continued existence of conversion therapy. Resultantly, it appears difficult if not
impossible to separate a history of enforced compulsory heterosexuality from an
individual’s internalised homophobia. The fears of exclusion and rhetoric of
immorality that LGBTQIA+ individuals confront is very different but equally as
persuasive as explicit threats or inducements by the state. As such, the constitutive
view is not satisfied if the individual’s endorsement of heterosexuality is the result
of overlapping personal, religious and structural oppressions, which means that
Ronald Dworkin’s rejection of critical paternalism does not follow.
Whether heterosexuality can be considered an individual’s ‘most profound
ethical conviction’ is also challenged, because the idea of ‘sexual orientation’ is a
social construct created as a means to control LGBTQIA+ individuals’ ‘deviant’
erotic behaviour.58 Christopher Wolfe raises a perceptive critique by saying that
Ronald Dworkin makes his argument more plausible by casting it in extreme
terms, when the more likely scenario is that most individuals hold rather
superficial and conventional beliefs with relatively little sustained reflection,
largely influenced by their environment.59 He gives an example of the ‘unthinking
racist’ who may be forced to change his racist actions and opinions by law, but
who may nonetheless live a better life, not just because he does not harm others,
but more importantly because dealing with people of different races would enrich
his life and make him better off.60
Applying Wolfe’s argument in this context, a conversion therapy ban would
not only challenge the beliefs of ‘unthinking homophobes’ in society by

APA (n 14) 46.
ibid 217; Jennifer K Bosson, Joseph A Vandello and Camille E Buckner, The Psychology
of Sex and Gender (SAGE Publications 2018) 296.
59 Christopher Wolfe, ‘Liberalism and Paternalism: A Critique of Ronald Dworkin’ (1994)
56(4) The Review of Politics 615, 626-628.
60 ibid.
57
58
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prompting reflection, but also more fundamentally contribute to changing cisheteronormative standards of society at large. Even if some LGBTQIA+
individuals are not better off from a conversion therapy ban, it would still be
justifiable to contribute to the formation of good and arguably transcendent
ethical convictions like equality, non-discrimination and dignity. A ban would be
a concerted effort to correct a history of systemic oppression and to avoid the
direct and indirect harms of conversion therapy, including the ancillary support
given to other LGBTQIA+ individuals to convert their sexuality and gender
identity.61 It would send a clear message that society cannot and should not start
from the assumption of an inherent desirability of any sexual orientation, much
less provide harmful treatment to rectify society’s misconceived impressions of
LGBTQIA+ individuals – the same presumptions that conversion therapy
endorses and perpetuates. It would affirm Hooker’s thesis of the equality and
humanity of LGBTQIA+ individuals by reflecting this position in the law; in the
same way that there is no discriminatory conversion therapy for cis-heterosexual
individuals. All in all, Ronald Dworkin’s argument on the constitutive view is
unconvincing in the context of a conversion therapy ban.
Personal Responsibility
In his later works Is Democracy Possible Here? and Justice for Hedgehogs,62 Ronald
Dworkin advances a second argument in defence of autonomy, relating to human
dignity. One of two aspects of dignity, he says, is personal responsibility, which
provides that everyone has a special responsibility to realise the success of their
own life. This responsibility includes judging independently what kind of life
would be successful or good for them to live, in line with their ethical values.63
Living a good life requires authenticity, which is compromised if an individual’s
options are limited by others who deem those options unworthy.64 Although the
values of others and our inescapable culture influence individuals in diffuse ways,
it is crucial that they are not subordinated to the will of others and do not allow
others to dictate what they deem to be a good life. 65 Kant makes a similar
Wolfe (n 59) 633.
Ronald Dworkin, ‘Justice for Hedgehogs’ (Harvard University Press 2011).
63 Dworkin, ‘Is Democracy Possible Here?’ (n 8) 10.
64 Dworkin, ‘Justice for Hedgehogs’ (n 62) 209-212.
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argument on human dignity: the Categorical Imperative states that each person
must be treated as an end in itself and not merely a means and this valuation of
dignity requires recognition of each person’s status as a free rational agent.66
Personal responsibility appears to go further than the constitutive view,
because not only is it desirable for an individual to endorse the components of
their life, but because they also have a duty to do so. However, Dworkin adds a
caveat to his theory. Whereas a state cannot exercise ethical paternalism to restrict
our personal responsibility for our own ethical values because this would usurp
our ethical independence, it can force us to live in accordance with moral
principles that define our responsibilities to other people since these are nonethical values,67 reminiscent of Mill’s harm principle. He categorises sexuality as
plainly being an ethical value.68 Thus, it follows that the state cannot restrict an
individual’s personal responsibility for their sexuality and constrain such
foundational choices through banning conversion therapy.
Again, the article refutes Dworkin’s arguments on practical and principled
grounds. On principle, both his arguments - firstly that an individual should
endorse their life and secondly that they have a responsibility to do so – assume
that human dignity is maximised through exercises of autonomy. However, in the
case of conversion therapy, autonomy is not the only value contributing to one’s
dignity. Rather, the ‘profound psychological and physical damage’ caused to
LGBTQIA+ people through this autonomous exercise69– which has been argued
above to amount to torture – are clear assaults on dignity, personal well-being and
human rights and so should be enough to warrant a ban on autonomy. The UN
Independent Expert on SOGI convincingly argues that the existence of such
therapy is by its nature degrading, as it is premised on the harmful notion that
sexual and gender diversity are disorders that require moral, spiritual and physical
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correcting.70 Instead, it is only through recognising the equality of LGBTQIA+
people and the fact that their sexuality is a natural part of development that
content can be given to the principle of dignity.71
In addition, Dworkin assumes that a clear divide can be drawn between
inward-facing personal responsibility and outward-facing moral responsibility.
However, this is not the case for conversion therapy, as these two kinds of
responsibility are symbiotically linked. Conversion therapy harms other
LGBTQIA+ individuals simply by virtue of its existence, as a modern-day vestige
of prejudice, homophobia and discrimination. Even if sexuality and particularly
cis-heterosexuality can be described as an ethical value, which has already been
contested, the institution of conversion therapy, being intrinsically oppressive,
would implicate our moral responsibility towards others. Following Dworkin’s
own logic, a state would therefore be able to exercise paternalism over it through
a ban. Nevertheless, there need not be tension between sexuality as an ethical
value and a conversion therapy ban, as it is plausible that an individual can exercise
their personal responsibility in determining their preferred sexuality without
undergoing conversion therapy by, for instance, seeking affirming therapy or, in
the extreme, living a heterosexual life of their own accord.
In practice, exercising autonomy to undergo conversion therapy often
causes irreversible, long-term physical and psychological harms lasting from
several years to a decade,72 which would plausibly lead to lesser autonomy in the
future. An analogy can be drawn here: Jason Hanna, in arguing against unfettered
autonomy, put forward the example that if a dangerous recreational drug became
temporarily unavailable, we would not lament that individuals have fewer
opportunities to learn from their mistakes, especially where such mistakes would
severely limit one’s future options.73 Similarly, even though an individual may
judge conversion therapy as optimal for a good life and seek it autonomously, its
severe and crippling physical and psychological effects – especially suicide,

ibid paras 63, 83.
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suicidal attempts and suicidal ideation – would ultimately diminish one’s
autonomy, reducing one’s ability to function and thereby eliminating certain
choices that a healthy individual could have otherwise pursued. Conversion
therapy’s repressive, coercive and invalidating influences on one’s sexuality
and/or gender identity could also limit their future autonomous and healthy
sexual awareness, exploration and expression.74 Thus, it is difficult to conceive of
conversion therapy as necessary for LGBTQIA+ individuals to undergo in order
to live a good life.
III. IN DEFENSE OF PATERNALISM
After challenging Ronald Dworkin’s theories in defence of autonomy,
justification for a ban can be seen from Gerald Dworkin’s case for hard
paternalism75 and, in the alternative, Joel Feinberg’s soft paternalistic strategy.76
Both interventions lead to the conclusion that conversion therapy bans are a
legitimate form of state interference with an individual’s autonomy, although
Feinberg’s argument is weaker by resting on the requirement of involuntariness
of an individual’s choice. Other examples of generally accepted instances of
paternalism are also considered to draw out additional arguments in defence of a
conversion therapy ban.
Hard Paternalism
Gerald Dworkin defends hard paternalism, which is that interference with
an individual’s liberty for their own good is justified even where their actions are
fully voluntary, because individuals may act in a non-rational fashion. 77 More
specifically, paternalism is justified where an individual has evaluative delusions
by attaching incorrect weight to some of his values, or cognitive delusions by
neglecting to act in accordance with his actual preferences. 78 In the latter
justification, the case for paternalism is stronger because the state is not imposing
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78 Dworkin, ‘Paternalism’ (n 75) 121-122.
74
75

2021

LSE LAW REVIEW

17

a good on the individual inasmuch as helping them achieve what they already
deem to be good, whereas the former case carries a sense that if the state could
convince the individual of the consequences of their actions, they would not wish
to continue the action.79
The character of the decision is relevant in justifying hard paternalism.
Where decisions are far-reaching, potentially dangerous and cause irreversible
changes, are made under extreme psychological and sociological pressure, or
involve dangers that are not sufficiently understood or appreciated by the
individual, paternalism functions as an insurance policy to protect the individual
and preserve their ability to make rational decisions in the future. 80 The
individual’s character is also relevant. Irrational propensities, cognitive or
emotional deficiencies and avoidable or unavoidable ignorance are rational
reasons for the state to intervene.81 The paternalistic state has the burden to prove
the exact nature of harm and probability of its occurrence, as well as that the
intervention is the least restrictive means available.82
A ban on conversion therapy can be justified as a hard paternalistic measure
under this framework, as LGBTQIA+ individuals may exhibit evaluative and/or
cognitive delusions. The APA found that most individuals seek conversion
therapy to resolve their confusion, questions, fear and anxiety surrounding an
LGBTQIA+ identity and/or in response to religious beliefs or familial and
community pressures.83 From this, it can be inferred that individuals incorrectly
attach too much weight to the ability for conversion therapy to resolve all their
actual and perceived problems relating to their sexuality and gender identity, when
in fact, they would benefit more from affirming therapy as an alternative, safer
form of exploration and resolution. This is exacerbated by the fact that conversion
therapy is often prescribed without full disclosure of its risks and lack of efficacy,
making it difficult if not impossible for an individual to correctly evaluate their
desires to undergo treatment and to give informed consent.84
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Alternatively, or in addition, conversion therapy is oftentimes not the actual
preference of LGBTQIA+ individuals wishing to explore their sexuality.
LGBTQIA+ individuals may neglect to act in accordance with their actual
preferences to live a homosexual life due to external pressures. Some individuals
are also pressured by their licensed medical health provider to choose conversion
therapy.85 A 2004 study by Smith and others found that individuals that presented
with confusion and distress about their sexuality were offered and received
conversion therapy without them ever requesting it.86 In any event, conversion
therapy involves clear dangers that are dangerous and irreversible87, and there is
not enough evidence in favour of its efficacy to set aside such dangers. This
satisfies the criteria laid out in Gerald Dworkin’s paternalism theory.
Soft Paternalistic Strategy
Alternatively, Feinberg’s soft paternalistic strategy can be used to justify
paternalism where individuals are protected from dangerous decisions that are
less than fully autonomous,88 perceptively basing an interference with autonomy
on the state’s concern to ensure autonomy.89 Feinberg lays down three rules to
determine the voluntariness of an individual’s decision, which he conceives as a
variable concept with a sliding marker determining when a choice is ‘voluntary
enough’, depending on the interests at stake, nature of the circumstances and
moral or legal purposes served.90 First, the degree of voluntariness required is
proportional to the gravity and probability of the risk of harm occurring. 91
Feinberg cautions against determining the reasonableness of the risk, because this
requires us to impose our own judgment of the worthwhileness of the risk onto
unwilling autonomous individuals; he instead posits that we should consider
whether less risky means are available and if so, whether the individual knew of
APA (n 14) 46.
Glenn Smith, Annie Bartlett, and Michael King, ‘Treatments of homosexuality in Britain
since the 1950s—an oral history: the experience of patients’ (2004) 328(7437) British
Medical Journal 427.
87 Ozanne Foundation (n 22).
88 Feinberg (n 10) 99.
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its availability.92 Second, the degree of voluntariness required is proportional to
the irrevocability of the risked harm, because greater care is required where the
harm cannot be repaired or undone.93 Third, the standard of voluntariness must
be tailored to the individual’s special circumstances, including whether various
moral or legal effects may attach to the individual’s decision.94 Feinberg draws a
distinction between standards applied to a person’s decision against an
unrestrictive or ‘normal’ background and standards that are relativised to the
specific actual background that is restrictive in nature. He determines that legal
invalidity only requires involuntariness by standards applied from a normal
perspective.95
Applying Feinberg’s rules of voluntariness, a case can be made that an
individual’s decision to undergo conversion therapy is not voluntary enough. The
gravity of harm from conversion therapy is serious and irreversible, with
conversion therapy survivors reporting a one-fifth chance of suicide,96 one-half
chance of suicidal thoughts97 and individual instances of anxiety, depression and
self-hatred.98 This is compounded by the fact that LGBTQIA+ individuals often
already have vulnerable mental states prior to entering conversion therapy with
higher rates of mental illnesses and substance dependence than heterosexual
individuals. This is due to minority stress, which refers to the prejudice,
discrimination, harassment and exclusion faced by LGBTQIA+ individuals as a
result of being a sexual minority.99
For individuals seeking conversion therapy because of confusion, fear and
anxiety about their sexuality, affirming therapy is a less risky alternative for them
to explore their sexuality with professional support without the pressures and
expectations that accompany favouring a heterosexual identity over a homosexual
one. Those who face religious or familial pressures to convert their sexuality
ibid 119.
ibid 120.
94 ibid 123.
95 ibid.
96 Ozanne Foundation (n 22).
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would have special circumstances raising the standard of voluntariness, since
moral condemnation attaches to their decision, not to mention the underlying
political institution of compulsory heterosexuality which presumes
heterosexuality as the natural preference or innate orientation of all individuals.100
Against a ‘normal’ background, we would doubt the voluntariness of any
individual facing a therapy with risks of lasting negative effects, no concrete
information on its success and immense individual and societal pressure to
undergo an otherwise unnecessary therapy, so this should be the same standard
applied for homosexual individuals undergoing conversion therapy.
Feinberg appeals to Gerald Dworkin’s idea of psychic costs101 as a separate
line of argumentation, which he believes is the strongest non-paternalistic
argument that can justify paternalistic legislation on its own.102 Psychic costs refer
to the moral extortion caused when we face the cruel dilemma of either paying
unfair costs to repair the severe and irreversible harms from voluntary risk-taking
when individuals ‘get in too deep' in conversion therapy, or abandoning those in
distress and allowing their continued suffering.103 Laws based on psychic costs do
not rest on paternalistic grounds but solely rest on the need to prevent harm to
others in the form of this moral extortion.104
Although Gerald Dworkin concludes that psychic costs are not strong
enough by itself to support paternalistic interventions,105 Feinberg’s invocation of
psychic costs is a critical fallback position. It applies the logic of Mill’s harm
principle, capitalising on incidental harms to others which libertarians would agree
should be prevented. This is especially valuable in the rare cases where
voluntariness can be established. Seana Shiffrin adds an interesting dimension to
Feinberg’s argument by noting that a state’s justification for paternalistic
interventions may be its self-regarding concern not to assist in harmful actions,106
Adrienne Rich, ‘Compulsory Heterosexuality and Lesbian Existence’ (1980) 5(4)
Women: Sex and Sexuality 631, 632-633.
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extending the idea of psychic costs beyond the general public to the state itself.
This is applicable to the UK, as the state has vowed to ban conversion therapy
since 2018 but has not done so to date, despite being made aware of the psychic
costs to LGBTQIA+ people who have undergone and are undergoing the
therapy. Thus, the state may at least be morally implicated for its lack of concrete
action to ban conversion therapy, as the current state of affairs both abandons
LGBTQIA+ individuals in distress and may require survivors – and their family
and friends – to pay the unfair costs of failed conversion therapy.
Physician-Assisted Suicide for Persons with Disabilities
This article now turns to examples of paternalistic interventions that provide
further grounds to support a conversion therapy ban. Physician-assisted suicide
(PAS) for all persons is illegal under English law, forming an example of
paternalism, albeit an unsettled one. 107 Jerome Bickenbach makes a powerful
argument in favour of PAS remaining illegal for persons with disabilities by
justifying paternalism on the grounds of equality, which is enlightening for our
discussion on conversion therapy as inequality lies at its roots. 108 Bickenbach
states that where the status quo is characterised by an ‘inequality of autonomy’,
persons with disabilities may confront the question of suicide in different ways.109
Specifically, persons with disabilities do not have the same autonomous ability to
choose whether to take their lives, because they face psychological coercion from
the pressure they face as a result of their disability.110
In particular, they face moral coercion both from the societal context and
prevailing social attitudes towards disability which devalues their form of life and
from the fact that their options for how to continue living are limited by other
people’s choices.111 For example, the devaluation of people with disabilities often
NHS, ‘Euthanasia and assisted suicide’ (NHS, 29 June 2017)
<https://www.nhs.uk/conditions/euthanasia-and-assisted-suicide/> accessed 14 August
2021.
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translates into a ‘justification’ for allocating less resources to them, which is not
coincidental but is in fact produced and maintained across generations and in
different societies through the decisions and choices of able-bodied people.112
Able-bodied people do not face these same coercive pressures by virtue of their
existence, which is unfair for persons with disabilities and fundamentally
unequal.113 When a disabled person chooses to die, in a context where their lives
are systematically devalued and their choices are coerced by the decisions of
others, it may be more likely that their choice may not be autonomous but is in
fact coerced.114
It is worth noting that criminalising PAS perpetuates the notion that persons
with disabilities are ill-equipped to make autonomous decisions, which can be
perceived as dehumanising and ableist as well.115 A clear distinction can be drawn
between persons with disabilities where capacity presents a further issue and
LGBTQIA+ people. However, Bickenbach’s argument is still highly relevant for
LGBTQIA+ people in the context of the ‘inequality of autonomy’ regarding
sexuality, simultaneously bolstering Feinberg’s challenge of voluntariness and
Gerald Dworkin’s idea of cognitive delusion. Like persons with disabilities, the
LGBTQIA+ community continues to face moral coercion and devaluation of
their worth, as a result of a long and painful history of oppression that is
maintained today, largely by the choices of straight, white men.116 The fact that
rigid categorisation of sexual orientation and gender identity and conversion
therapy exists at all indicates the enduring need to control homosexuality despite
it no longer being categorically ‘deviant’ and despite a greater understanding of
sexuality as fluid.117 Seeing this inequality of autonomy, it is apparent that as long
ibid.
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as the lives of LGBTQIA+ individuals are systematically devalued and their
choices are coerced by others, their choice to undergo conversion therapy cannot
be fully autonomous and may in fact be coerced. A paternalistic ban is the only
way to truly preserve the autonomy of LGBTQIA+ individuals and ensure
equality of autonomy, given that like persons with disabilities and PAS,
LGBTQIA+ individuals do not have the same autonomous ability to choose
conversion therapy against the backdrop of homophobia and cisheteronormativity.
Consensual Cannibalism
Another instance of paternalism is the court’s criminalisation of consensual
cannibalism as murder. The conviction of Armin Meiwes for the murder of Bernd
Brandes in 2005 by the Federal Court of Justice in Karlsruhe was a sensational
case.118 In justifying the court’s judgment, Vera Bergelson convincingly argues
that consensual harm is punishable when the victim is denied their dignity and
equal moral worth. 119 By killing Brandes and cannibalising his flesh, Meiwes
defeated Brandes’ interest in continued living and used him as an object to obtain
his desired sexual cannibalistic experience, thus disregarding Brandes’ dignity
despite having secured his consent. 120 However, Bergelson suggests that the
perpetrator may have a partial defence to murder, if the victim has given consent
and if, despite disregarding the victim’s dignity, the harmful act produced
objectively positive outcomes and the perpetrator intended for that to be the
case.121 The more disabling and irreversible the harms, the more significant the
benefits should be.122 In Meiwes’ case, there was no objectively positive outcome
emerging from cannibalism and Brandes’ death was both disabling and
irreversible.
Moral dignity is important because it is an essential characteristic of being
human and of our collective humanity, so any threat to moral dignity affects
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society at large.123 Dworkin himself held that the first dimension of human dignity
is the principle of intrinsic value, which states that each human life has a special
objective value of potentiality.124 A life is good when its potential is realised, and
it is bad when its potential is wasted; this success or failure is something we all
have reason to want or deplore.125 Since the objective importance of human life
cannot belong to any one human without belonging to all humans, self-respect
and respect for others are inseparable.126 Similarly, Nicole Anderson expresses
that consensual cannibalism is unethical, because it attacks the ideals of the state’s
body-politic and what it means to be human.127 Indeed, the House of Lords in R
v Brown held that it was not in the public interest for consensual bodily harm to
be legal unless it fell within already established categories of lawful activity like
tattooing or reasonable surgery. 128 Following this, consensual sadomasochistic
activity was deemed unlawful, as it was not an established lawful activity and was
not in the public interest by breeding cruelty and harming family life and the
welfare of society.129
The argument of human dignity can be applied to conversion therapy bans,
which is also a consensual harm. Assuming an individual’s consent to conversion
therapy is effectively demonstrated, putting aside the seemingly insurmountable
issues of involuntariness and coercion raised by Feinberg and Bickenbach,
conversion therapy should still be banned because it denies LGBTQIA+
individuals of their dignity and equal moral worth. While providing conversion
therapy, therapists lose sight of the client as an individual person and their moral
worth and instead view them as pathological, flawed and ‘Other’. 130 The
ibid 704-705.
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practitioner’s homophobia and heterosexism take centre stage, neglecting other
equally valuable human characteristics of the LGBTQIA+ individual and
insinuating that homosexuality is the root cause of their problems.131 Applying
the theories of Dworkin, Anderson and Bergelson, not only does this harm
LGBTQIA+ individuals, but it also affects society’s moral fabric at large by
flouting our collective humanity. Additionally, as Dworkin finds, one aspect of
what it means to be human that conversion therapy threatens is realising one’s
full potential, which is arguably best achieved when individuals reach selfacceptance rather than wasting their time, resources and efforts to fight against
their natural sexual instincts.
Arguably, Bergelson’s exception does not apply in the case of conversion
therapy as it is unlikely for there to be objectively positive outcomes for
conversion therapy survivors. Any evidence of the benefits of non-aversive
conversion therapy is merely anecdotal and tends to be overcome by its disabling
and irreversible long-term harms. 132 For aversive therapy, methodologically
sound studies, including recent ones,133 show clear evidence indicating its longterm harms, including anxiety, depression and suicidality. 134 The existence of
conversion therapy itself also perpetuates prejudicial stigma towards
homosexuality. Thus, the dignity of LGBTQIA+ individuals, which implicates
our common dignity, appears to provide a further ground to justify a paternalistic
ban.
Healthy Limb Amputation
The final instance of paternalism is healthy limb amputation, which is when
an individual requests to amputate a perfectly healthy limb. Although the UK
courts have not definitively ruled that healthy limb amputation is illegal, it is likely
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to be treated as a prima facie case of criminal assault.135 Like Feinberg, Peter Barry
bases his convincing argument in support of a healthy limb amputation ban on
voluntariness, adding a further dimension to the soft paternalistic strategy. Barry
argues that for an individual to genuinely consent to healthy limb amputation,
they must have experienced the phenomenal state of being an amputee in order
to determine with utter certainty the expected utility of the amputation.136 Since
wannabe non-amputees cannot experience this state prior to amputation and yet
they place utmost importance on the phenomenology of being an amputee, there
is a marked uncertainty about whether a healthy limb amputation will lead to the
feelings of completeness and satisfaction that they imagine they will gain from
it.137
Barry notes that requiring a phenomenal experience prior to amputation
does not create an insurmountable barrier to action. For most other surgeries,
prospective patients desire a return to their status prior to an injury or illness,
which they were well acquainted with phenomenally and is often necessary for
survival.138 Aesthetic surgeries, like plastic surgery, usually do not cause harm that
is as severe, nor as irreversible, as the harm amputation would cause.139 Given
that there is ample room for false consciousness, wannabe amputees are not in a
position to consent to a far-reaching and irreversible surgery, so it would not
ethically be wrong for the state to ban healthy limb amputation.140
Barry’s argument can be applied to conversion therapy. Since an
LGBTQIA+ individual who seeks conversion therapy cannot have experienced
the constitutive phenomenal state of being heterosexual, there is ample room that
they are mistaken as to the feelings of completeness and satisfaction that they will
gain from it. In fact, it is questionable whether heterosexuality can be considered
a phenomenal state at all, given the fluidity of sexual orientation. Rather than a
certain state, sexuality may be better conceptualised as a spectrum of large and
Josephine Johnston and Carl Elliott, ‘Healthy limb amputation: ethical and legal aspects’
(2002) 2 Clinical Medicine 431, 432.
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ever-changing varieties of non-straight classes of individuals.141 As stated earlier,
one-fifth of young people under 24 are susceptible to changes in their sexual
identities, even without intervention like conversion therapy.142
Even if we assume that sexuality is fixed, Beckstead and Morrow found that
survivors of non-aversive conversion therapy that initially reported satisfaction
later acknowledged the long-term harms of conversion therapy, demonstrating
how a lack of phenomenal experience can cause false consciousness. 143 Like
wannabe amputees, LGBTQIA+ individuals place a great deal of importance on
the feeling of being homosexual in their decision to convert, so the
phenomenology of being heterosexual is clearly paramount to them. This is
apparent from the APA’s study, which found that one reason LGBTQIA+
individuals choose conversion therapy is due to the fear and anxiety surrounding
being LGBTQIA+,144 suggesting that heterosexuality is seen as an antidote to
these negative feelings. However, by blaming homosexuality for their fear and
anxiety, LGBTQIA+ individuals may also have an overly rosy image of what
being heterosexual would involve for them, suggesting that they are not able to
consent to conversion therapy. This argument fits well with Feinberg’s idea of
voluntariness, relating to the third rule on the various moral effects that attach to
an individual’s decision, as well as Gerald Dworkin’s idea of evaluative delusions.
145

CONCLUSION
A conversion therapy ban illuminates the tensions between two types of
state responsibility, that is respecting the autonomy of LGBTQIA+ individuals
to change their sexuality and helping them achieve their maximum potential, both
of which are facets of freedom. Paternalism may be an unfortunate term that has
derogatory, illiberal and pejorative connotations,146 but this article proposes that
a paternalistic ban on conversion therapy is legally and morally justified as the
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greater freedom comes from guaranteeing the dignity, human rights and equality
of LGBTQIA+ individuals, rather than allowing them to seek out a potentially
ineffective, irreversible and lethal treatment, thereby perpetuating the cycle of
discrimination and cementing the categories of sexuality that were created by
straight, white men to control “deviant” sexualities. Gerald Dworkin informs us
that LGBTQIA+ individuals who voluntarily undergo conversion therapy may
nonetheless act in a non-rational fashion, making it legitimate for the state to
intervene to correct evaluative and cognitive delusions. At the same time,
Feinberg addresses the issue of voluntariness, finding that where LGBTQIA+
individuals’ decisions are not voluntary enough, state interference can preserve
the greatest autonomy. The paternalistic examples give us convincing arguments
to justify a ban, stemming from equality and dignity.
For governments looking to ban conversion therapy like the UK, the most
immediate issue to address is to conduct methodologically sound research into its
efficacy and effects, the results of which can be used to bolster Gerald Dworkin
and Feinberg’s theoretical arguments in favour of a paternalistic ban. However,
as this will require time, resources and willpower which has thus far been
disappointingly lacking, the existing conversion therapy literature combined with
the widespread consensus among therapists attesting to the harms of conversion
therapy and the paternalistic theories supporting it should be enough to justify a
ban. Indeed, without a ban, LGBTQIA+ individuals, the wider society and the
state cannot insure themselves from the legal and moral harms that have already
arisen and will continue to arise as a result of conversion therapy.
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ABSTRACT
The Lotus rule has traditionally stipulated that, in international law, any conduct not specifically
prohibited is allowed. However, there now is considerable disagreement as to whether this principle
is still valid. This article argues that one should distinguish between the Lotus principle’s
conceptual origins and its core content. It will be shown that, given the evolution of international
law, the positivist assumptions on which Lotus was initially based are no longer tenable. On the
other hand, the basic Lotus presumption, which requires state action to be deemed lawful unless
it violates an international prohibition, is still viable and can be reconciled with the structure of
modern international law. This ‘enlightened reading of the Lotus rule’ will subsequently serve as
a lens for examining the international rules on state jurisdiction. The conclusion will be that this
area of international law demonstrates that the presumption of lawfulness still applies, but that
the sources from which relevant international prohibitions can be derived have diversified.
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INTRODUCTION
What is the function of law? Is it to establish and protect the freedom of its
subjects? Or is the freedom of the legal subject instead assumed as a pre-existing
value, and the role of the law is to limit this freedom where necessary? In domestic
legal orders which recognise individual liberty, the answer is clear: Individuals are
free to act as they wish, and this freedom is only limited in certain instances by
legal rules. Accordingly, natural persons do not require permission from the state
to act in a certain way—as long as there is no legal norm to the contrary, they are
free to do what they please.1
In international law, there has traditionally been an analogous
understanding, commonly referred to as the Lotus principle. Like individuals,
states were presumed to have the freedom to act as they saw fit, with the function
of international norms being to restrict this freedom in defined and limited
circumstances.2 Nowadays, however, there is surprisingly little agreement as to
whether this rule still applies to contemporary international law. On the one hand,
the continuing validity of the Lotus approach is portrayed as self-evident in taught
courses which characterise it as the ‘ground rule’ of international law3 and by
commentators who readily cite and apply this presumption of state freedom.4 At
the other end of the spectrum, the Lotus model has been described as an
anachronistic outlook on international law that should be 5 —or, alternatively,

Jan Klabbers, International Law (3rd edn, Cambridge University Press 2021) 25.
Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal
Argument (Cambridge University Press 2006) 255.
3 John F Murphy and Jeffery Atik, ‘International Legal Education’ (2003) 37 The
International Lawyer. 623, 626; Hugh Handeyside, ‘The Lotus Principle in ICJ
Jurisprudence’ (2007) 29 Melbourne Journal of International Law 71, 72.
4 Michael P Scharf, ‘Application of Treaty-Based Universal Jurisdiction on Nationals of
Non-Party States’ (2001) 35 New England Law Review 363, 366-368; Roger P Alford,
‘Reflections on US-Zeroing’ (2006) 45 Columbia Journal of Transnational Law 196, 203.
5 Rosalyn Higgins, ‘International Trade Law and the Avoidance, Containment and
Resolution of Disputes’ (1991) 230 Recueil des Cours 1, 114; van den Wyngaert, Dissenting
Opinion in Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium),
Judgment, I.C.J. Reports 2002 (hereinafter Arrest Warrant), 137, para. 51.
1
2
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already has been6—abandoned. This dissonance among scholars is remarkable
given that the status of the Lotus principle is of fundamental importance for
international adjudication: Whenever the legality of state conduct is at issue, the
question poses itself whether the state concerned needs to justify its action by
invoking a permissive rule of international law, or if the conduct is instead
considered lawful unless it is shown to violate an applicable prohibition, as
suggested by Lotus.
The present article will try to explain and resolve this scholarly ambiguity
about the current standing of the Lotus rule in international law. In essence, it will
be argued that a distinction needs to be drawn between the principle’s conceptual
origins and the presumption of lawfulness that forms the core content of this rule.
While the positivist theoretical foundations of Lotus have indeed become
outdated, the core presumptive logic it expresses is still valid and can be reconciled
with the characteristics of modern international law.
In developing this line of argument, the initial articulation of the Lotus rule
will first be placed in its intellectual context (I). Then, it will be argued that the
structure of international law has changed since then, and that this has invalidated
many of the original assumptions behind Lotus (II(A)). Subsequently, it will be
shown that the quintessential Lotus presumption is nevertheless still reflected in
the jurisprudence of the International Court of Justice (‘ICJ’) and that this
presumption can be adapted to the structures of contemporary international law
(II(B)). Following this, the international rules on the exercise of prescriptive state
jurisdiction will serve as a test case for this modernised, ‘enlightened’ version of
the Lotus principle (III). Finally, the essay will return to the introductory question
and reflect on the conclusions from the discussions that emerged (IV).

Armin von Bogdandy and Markus Rau, ‘The Lotus’ Max Planck Encyclopedia of Public
International Law, (Oxford University Press 2008) <www.mpepil.com> accessed 7
November 2021, para. 18; Alvarez, Individual Opinion in Fisheries Case (United Kingdom v
Norway), Judgment, I.C.J. Reports 1951 (hereinafter Fisheries Case), 145, at 152.
6
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I. LOTUS IN CONTEXT: SOVEREIGNTY, POSITIVISM AND
PERMISSIVENESS
The Lotus rule was named after the 1927 judgment by the Permanent Court
of International Justice (‘PCIJ’), in which it was first formulated.7 The PCIJ faced
the task of ruling on the legality of the exercise of criminal jurisdiction by Turkey
over a collision that had occurred in the high seas between a Turkish and a French
vessel (the S.S. Lotus). The Permanent Court found that there was no rule of
international law which prohibited Turkey from trying and convicting the French
captain responsible for the incident. From there, the majority concluded that this
Turkish assertion of jurisdiction was lawful.8 The underlying assumption which
would subsequently rise to prominence as the Lotus principle was that states were
free to engage in whichever conduct they wished, so long as there was no
international legal norm precluding this conduct. In other words, the PCIJ
subscribed to a permissive model of international law and assumed that any state
action which is not prohibited is allowed. As the Court put it:
International law governs relations between independent States. The
rules of law binding upon States therefore emanate from their own
free will […] Restrictions upon the independence of States cannot
therefore be presumed.9

In order to understand the status of the Lotus presumption of state freedom
in today’s international legal order, it is worth examining the intellectual-historical
context that surrounded these statements.
By the end of the 19th century, natural law positions had lost most of their
earlier influence on international legal thinking.10 The Congress of Vienna had

S.S. Lotus (France v Turkey), PCIJ Series A, No. 10, 4 (hereinafter Lotus).
ibid 31.
9 ibid 18.
10 Richard Collins, ‘Classical Legal Positivism in International Law Revisited’ in Jean
d’Aspremont and Jörg Kammerhofer (eds), International Legal Positivism in a Post-Modern
World (Cambridge University Press 2014) 32.; Hans-Ulrich Scupin, ‘History of
International Law, 1815 to World War I’, Max Planck Encyclopedia of Public International
Law, (Oxford University Press 2008) <www.mpepil.com> accessed 7 November 2021,
para 82.
7
8
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consolidated the central role and autonomous authority of states in international
relations.11 As a result, state sovereignty was increasingly considered a pre-legal
fact, that is, an empirical reality which theories of international law had to account
for.12 In the eyes of English legal philosopher John Austin, this precluded the very
existence of an international legal system properly so called:13 for if states were
sovereign, then by definition, there was no supreme authority above them which
could regulate their behaviour–the notion of legal rules binding sovereign states
was inherently contradictory.14
The response of Georg Jellinek and other German thinkers to this Austinian
challenge lied in the concept of Selbstverpflichtung, or ‘autolimitation’: The binding
character of international norms was considered to derive from states’ own free
will. 15 This was seen as the only way to reconcile international law with the
sovereign autonomy of states.16 The ensuing understanding of international law
as serving and stemming from the sovereign will of states became known as
international legal positivism, and by the time the Lotus case was heard in the
1920s, it had become the dominant view among writers.17
On this basis, it is clear that once the axiom of state sovereignty being an
aprioristic, extra-legal value is accepted, the permissive approach to international
law expressed in the Lotus principle follows as a direct corollary. Sovereignty was
understood to mean that only a state’s own consent can justify legal restrictions
on its freedom. Consequently, where a state had not given its consent to be bound
by any legal norms, the situation was, by default, governed by this state’s
sovereignty and therefore by its freedom of action. And indeed, this positivist line
11Scupin

(n 10) para 5.
cf Alex Mills, ‘Rethinking Jurisdiction in International Law’ (2014) 84 British Yearbook
of International Law 187, 191.
13 Koskenniemi (n 2) 126.
14 Antony Anghie, Imperialism, Sovereignty and the Making of International Law
(Cambridge University Press 2007) 44.
15 Jochen von Bernstorff, ‘German Intellectual Historical Origins of International Legal
Positivism’ in Jean d’Aspremont and Jörg Kammerhofer (eds), International Legal Positivism
in a Post-Modern World (Cambridge University Press 2014) 65.
16 Koskenniemi (n 2) 127.
17 Von Bernstorff (n 15) 63; Stéphane Beaulac, ‘The Lotus Case in Context’ in Stephen
Allen and others (eds), The Oxford Handbook of Jurisdiction in International Law (Oxford
University Press 2019) 48.
12
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of thinking was what guided the PCIJ in its Lotus dictum.18 As seen in the abovequoted passage, the Permanent Court grounded its deduction of the Lotus
principle in the independence of states, which, in line with the positivist
conception, was assumed to be a fact preceding international law.
Beyond this, the influence of international legal positivism on the Lotus
judgment can also be demonstrated by considering the key figures involved in it.
The decision was drafted by Italian lawyer Dionisio Anzilotti,19 who is associated
with precisely the late 19th and early 20th century positivist legal theory discussed
above.20 Meanwhile, it was Max Huber who, acting as the PCIJ’s president, cast
the tie-breaking vote.21 Huber was equally known for his positivist perspectives
on international law.22 It is against this genealogical backdrop that Bruno Simma
described the Lotus rule as ‘redolent of nineteenth-century positivism’23 and that
ICJ President Mohammed Bedjaoui noted that the principle reflected the
‘resolutely positivist, voluntarist approach of international law still current at the
beginning of the [twentieth] century’: 24 Lotus was an expression of the statecentric voluntarism which was prevalent at the time—that is, it was a product of
the view that only the free will of states can create international law.
However, Simma has also criticised this classical Lotus approach as ‘excessively
deferential […] to state consent’. 25 Along similar lines, ICJ Judges Higgins,
Koojimans and Buergenthal have asserted that the era of ‘laissez-faire in
international relations’ epitomised in Lotus has been ‘significantly overtaken by

Photini Pazartzis, ‘Judicial Activism and Judicial Self-Restraint’ in Christian J Tams and
Malgosia Fitzmaurice (eds), Legacies of the Permanent Court of International Justice (Martinus
Nijhoff Publishers, 2013) 324; Robert Kolb, Theory of International Law (Hart Publishing,
2016) 217.
19 James Crawford, Chance, Order, Change: The Course of International Law, General
Course on Public International Law (Brill Publishers, 2014) 65.
20 Beaulac (n 17) 47.
21 Klabbers (n 1) 26.
22 ibid.
23 Declaration of Judge Simma, Accordance with International Law of the Unilateral
Declaration of Independence in Respect of Kosovo, Advisory Opinion, I.C.J. Reports
2010, 408, para 8.
24 Declaration of President Bedjaoui in Legality of the Threat or Use of Nuclear Weapons,
Advisory Opinion, I.C.J. Reports 1996 (hereinafter Nuclear Weapons), 268, at 270.
25 Simma (n 23) para 8 (emphasis added).
18
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other tendencies’.26 The next section will examine what these tendencies are and
whether they truly imply the obsolescence of the Lotus rule, or whether a purified,
‘enlightened’ version of the latter has survived these changes.
II. LOTUS WITHIN THE CHANGING STRUCTURE OF
INTERNATIONAL LAW
After the Second World War, the strictly positivist project of international
law had, for many commentators, fallen from grace, and a re-emergence of nonpositivist approaches was discernible. 27 This development was paralleled by
substantial structural shifts in international law. Through these trends, the statecentred voluntarism which had underpinned the initial articulation of the Lotus
presumption has come into question.28
A. The outdated conceptual foundations of Lotus
The first premise of the PCIJ, which now seems scarcely tenable, is that
international law was exclusively concerned with ‘govern[ing] relations between
independent States’.29 Over the past few decades, the role played by non-state
actors on the international plane has expanded considerably.30 In international
law, these developments have found expression, first, in the recognition of the
legal personalities of international organisations.31 In addition, individuals are now
also recognised as bearing rights and duties under international law, namely
through internationally enforceable human rights and in the field of international
criminal law.32 Recent doctrinal discussions have further explored the possible
legal personalities of other non-state entities such as non-governmental

Joint Separate Opinion in Arrest Warrant (n 5), I.C.J. Reports 2002, 63, para 51.
Malcom N Shaw, International Law (8th edn, Cambridge University Press 2018) 40.
28 See in general Frauke Lachenmann, ’Legal Positivism’, Max Planck Encyclopedia of
Public International Law, (Oxford University Press 2008) <www.mpepil.com> accessed 7
November 2021, paras 33-35.
29 Lotus (n 7) 18.
30 Von Bogdandy/Rau (n 6) para 17.
31 Shaw (n 27) 205.
32 Kate Parlett, The Individual in the International Legal System (Cambridge University Press
2011) 229 and 279.
26
27
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organisations or multinational corporations. 33 Specifically, the mechanisms of
international investment law precisely serve to protect the cross-border activities
of private investors by granting them enforceable rights.34 All of this shows how
the class of international legal subjects is no longer confined to sovereign states,
which challenges the state-centric model of international law underlying Lotus.
Correspondingly, the subject matter regulated by international law has
equally multiplied and now goes beyond mere administration of the coexistence
between states. In particular, the aforementioned domains of human rights and
international criminal law, as well as the rules of international humanitarian law,
are not primarily designed to balance the sovereign interests of states, but rather
to protect individuals in vulnerable contexts. 35 International law has therefore
moved to recognise not just the legal personalities, but also the autonomous
interests of non-state actors such as individuals. This, in turn, marks a shift within
the international legal order towards a more value-oriented approach: unlike what
was declared in Lotus, international law’s purpose today lies no longer just in
regulating inter-state relations, but also includes the pursuit of higher
humanitarian objectives. 36 In precisely this vein, the ICJ has remarked with
respect to the 1948 Genocide Convention:
[I]ts object on the one hand is to safeguard the very existence of
certain human groups and on the other to confirm and endorse the
most elementary principles of morality. In such a convention the
contracting States do not have any interests of their own; they merely
have, one and all, a common interest, namely, the accomplishment of
those high purposes.37

Davor Muhvic, ’Legal Personality as a Theoretical Approach to Non-State Entities in
International Law‘ (2017) 4(1) Pecs Journal of International and European Law 7.
34 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law (2nd
edn, Oxford University Press 2012) 44.
35 Rosalyn Higgins, ‘Conceptual Thinking about the Individual in International Law’ (1978)
4 British Journal of International Studies 1, 5.
36 cf Devika Hovell, ‘The Authority of Universal Jurisdiction’ (2018) 29 European Journal
of International Law 427, 445, with further references.
37 Reservations to the Convention on Genocide, Advisory Opinion, I.C.J. Reports 1951,
15, at 23.
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Third, and even more to the point, the insistence on the sovereign consent
of states as the ultimate source of all international legal norms has also become
difficult to uphold. Within the traditional sources of international law listed in
Article 38 of the ICJ Statue, there has been a shift towards more ‘attenuated forms
of consent’. 38 As such, while norms of customary international law are, in
principle, established through widespread practice among states and
corresponding opinio juris, 39 it is now accepted that this must not necessarily
encompass the conduct of all states.40 Hence, a single state alone has only limited
control over the formation of new custom and may find itself bound by a
customary norm which it has never consented to by displaying any type of
acquiescing conduct.41 Thus, in North Sea Continental Shelf, the ICJ subscribed to
the view that a putative customary rule of equidistant maritime delimitation would
be binding on Germany ‘automatically and independently of any specific assent,
direct or indirect, given by [Germany]’. 42 It may well be that states can
theoretically avoid such scenarios by persistently objecting to the legal rule in
question.43 Yet as a practical matter, this is often not a realistic option, as states
will rarely have enough resources to detect and challenge emergent rules of
international custom in time, especially given the multiplication of areas now
regulated by international law.44
Meanwhile, under the head of general principles of law, legal obligations
have been derived from highly abstract concepts such as equity,45 creating doubts
about whether states can be said to have previously consented to these more

Lachenmann (n 28) para 34.
International Law Commission, Draft Conclusions on Identification of Customary
International Law (2018), Conclusions 2 and 3.
40 Alain Pellet and Daniel Müller, ‘Article 38’ in Andreas Zimmermann and others (eds),
The Statute of the International Court of Justice: A Commentary (3rd edn, Oxford
University Press 2019) 909.
41 Michael Akehurst, ‘Custom as a Source of International Law’ (1977) 47 British Yearbook
of International Law 1, 23.
42 North Sea Continental Shelf, Judgment, I.C.J. Reports 1969, 3, paras 37 and 63.
43 Fisheries Case (n 6) 131.
44 Alain Pellet, ‘The Normative Dilemma: Will and Consent in International Law-Making’
(1992) 12 Australian Year Book of International Law 22, 37.
45 HC Gutteridge, ‘The Meaning and Scope of Article 38 (1)(c) of the Statute of the
International Court of Justice’ (1952) 38 Grotius Society 125, 126.
38
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specific obligations.46 Accordingly, the recognition and contemporary application
of general principles of international law under Article 38(1)(c) of the ICJ Statute
further challenges the voluntarist understanding of international law-making. In
fact, some, like ICJ Judge Tanaka, have gone so far as to contend that Article
38(1)(c) ‘does not require the consent of States as a condition of the recognition
of the general principles’ at all and that this provision thus inherently ‘extends the
concept of the source of international law beyond the limit of legal positivism’.47
More importantly still, peremptory (or jus cogens) norms of international law
are precisely defined as obligations from which no derogations are permitted,
even where a given state has never individually consented to be bound by these
rules. 48 For instance, the prohibition of torture is generally viewed as a
peremptory norm from which no derogations are allowed.49 Therefore, a state
which practices torture would thereby violate international law even if it has not
ratified the 1985 Convention against Torture, nor expressed any opinio juris which
may have contributed to a customary prohibition of torturous practices. This state
would not even have the possibility to opt out of this prohibition by signing a
new bi or multilateral treaty specifically allowing it to torture again, as treaties
which conflict with a jus cogens obligation are considered void.50 Viewed in this
light, the emergence of such peremptory norms of international law is probably
the most noticeable refutation of the strictly voluntarist legal epistemology on
which Lotus was based.
Another noteworthy phenomenon has been the adoption of legally binding
decisions by international institutions. In a way, this development brings together
the three aforementioned trends, viz. the emergence of non-state legal subjects,
the expansion of international law’s subject matters and the softening of the
sovereign consent-requirement. The most prominent example concerns the
ibid 127.
Dissenting opinion in South West Africa, Second Phase, Judgment, I.C.J. Reports 1966,
250, at 298.
48 Markus Petsche, ‘Jus Cogens as a Vision of the International Legal Order’ (2010) 29
Penn State International Law Review 233, 266.
49 Questions relating to the Obligation to Prosecute or Extradite (Belgium v Senegal),
Judgment, I.C.J. Reports 2012, 422, para 99; Prosecutor v Furundžija, ICTY Trial Chamber
Judgment, IT-95-17/1-T, para 155.
50 Vienna Convention on the Law of Treaties, art 53.
46
47

2021

LSE LAW REVIEW

39

United Nations (‘UN’) Security Council, which has the capacity to impose legally
binding obligations on all member states, not just on those which are directly
involved in its decision-making as permanent or non-permanent members.51 As
is well known, the Council has, since the 1990s, considerably broadened its
practice by adopting resolutions which, rather than merely addressing questions
relating to a particular conflict, created generalised obligations.52 In this quasilegislative manner, the Security Council has, for instance, regulated the domain of
counter-terrorism 53 or set up entirely new judicial institutions in the field of
international criminal law. 54 And even the decisions of other bodies which
formally do not have binding legal effect–like those by the UN Human Rights
Committee or the General Assembly–are nonetheless also widely held to shape
the normative development of international law. 55 Along similar lines, judicial
pronouncements of international courts and tribunals–which are recognised only
as ‘subsidiary means’ of law ascertainment in theory56–have in practice attained
near-precedential value in many areas of international law.57
From a voluntarist perspective, it may of course be argued that this power
of courts and international organisations to create international law can be traced
back to the will of states, as they give their abstract consent through, for example,
their voluntary membership to the UN.58 As a matter of formal legal hierarchy,
this view is not wrong, as the doctrine of attributed powers does require the acts
of international organisations to be rooted in those powers that were conferred

See Charter of the United Nations, art 25.
Axel Marschik, ‘The Security Council as World Legislator? Theory, Practice &
Consequences of an Expanding World Power’ Institute for International Law and Justice
Working Paper 2005-18 3..
53 UNSC Res 1373 (28 September 2001) UN Doc S/RES/1373.
54 UNSC Res 827 (25 May 1993) UN Doc S/RES/827 and UNSC Res 955 (8 November
1994) UN Doc S/RES/955.
55 Andrew Guzman, ‘International Organizations and the Frankenstein Problem’ (2013)
24(4) European Journal of International Law 999, 1017.
56 Statute of the International Court of Justice, art 38(1)(d).
57 Harlan Grant Cohen, ‘Theorizing Precedent in International Law’ in Andrea Bianchi and
others (eds), Interpretation in International Law (Oxford University Press 2015) 269.
58 cf Eric Suy, Les actes juridiques unilatéraux en droit international public (Librairie
Générale De Droit Et De Jurisprudence, 1962) 30-32.
51
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on them by states. 59 On the other hand, one can question whether this
understanding adequately captures a reality in which decisions of international
organisations regularly address contemporary phenomena and thus go beyond
what was specifically envisioned by states in their original consent.60 At any rate,
the will of states plays only an indirect role in these instances where legal rules are
developed by international organisations; and therefore, the increase in this type
of decision-making constitutes a further challenge to the PCIJ’s positivistvoluntarist understanding of international law.
Similar considerations apply in the context of international courts and
tribunals. In principle, their jurisdiction is based on the consent of the parties to
a case, meaning that the competence of adjudicative bodies to decide a dispute is
contingent on all states parties involved granting them this competence. 61
However, in their judgments, courts and tribunals frequently clarify and develop
the content of international legal norms in the abstract. 62 As mentioned, in
practice, such statements are often treated as authoritative determinations of the
law beyond the concrete dispute at hand, particularly in the case of the ICJ.63 By
specifying their obligations under international law, court decisions thus indirectly
affect the legal position even of third states which have not consented to a court’s
jurisdiction in the underlying case. It is hard to see how such third states could be
said to have voluntarily accepted these legal consequences. To this extent, the
realities of international adjudication further undermine the strictly voluntarist
reading of international law.
To illustrate these various structural shifts and their degrading effect on the
role of states and their sovereign will in international law, a brief case study will

Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion,
I.C.J. Reports 1996, 66, para 25.
60 Marschik (n 53) 23.
61 Shabtai Rosenne, ‘International Courts and Tribunals, Jurisdiction and Admissibility of
Inter-State Applications’ Max Planck Encyclopedia of Public International Law, (Oxford
University Press 2008) <www.mpepil.com> accessed 7 November 2021, para 3.
62 Armin von Bogdandy and Ingo Venzke, ‘On the Functions of International Courts: An
Appraisal in Light of Their Burgeoning Public Authority’ (2013) 26 Leiden Journal of
International Law 49, 55.
63 cf Andrea Bianchi, ‘The Game of Interpretation in International Law’ in Andrea Bianchi
and others (eds), Interpretation in International Law (Oxford University Press 2015) 41.
59
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be examined. In 1993, the International Criminal Tribunal for the former
Yugoslavia (ICTY) was established not by an inter-state treaty, but rather through
a resolution by the UN Security Council.64 The mandate of the ICTY was to try
the perpetrators of war crimes committed in the context of the Balkan Wars. It
was thus concerned with applying international law to the prosecution of
individuals, rather than with regulating the relations between states as such. Then,
in its very first decision, the Tribunal had to determine the rules of international
humanitarian law applicable to internal armed conflicts. It declared that the same
weapons which are prohibited in inter-state wars were also outlawed in internal
conflicts.65 Crucially, while the Tribunal’s reasoning did include some references
to relevant state practice, it based this finding primarily on ‘elementary
considerations of humanity and common sense’ rather than on evidence of state
consent.66 In short, in this case, an international tribunal, created by an organ of
an international organisation and tasked with prosecuting individuals, postulated
the existence of legal obligations on the basis of what seemed more akin to natural
law considerations than to positivist arguments of state will. This example
demonstrates that international law can no longer be described as a monofunctional system designed to regulate the relations between states through norms
emanating from their own will.
The overall picture of modern international law that emerges from these
considerations is not so much one of sovereign states managing their coexistence
through minimal legal rules, but rather of an international community which, through
institutionalised structures of cooperation, works to achieve higher common
aims.67 Matters formerly considered part of the exclusive domestic competence
of states are increasingly shaped by international law68 and what is perhaps more

UNSC Res 827 (n 55).
Prosecutor v Dusko Tadic aka “Dule”, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, IT-94-1-AR72, para 119.
66 bid.
67 Delimitation of the Maritime Boundary in the Gulf of Maine Area, I.C.J. Reports 1984,
299, para 111; Bruno Simma and Andreas Paulus, ‘The “International Community”: Facing
the Challenges of Globalization’ (1998) 9(2) European Journal of International Law 266,
276.
68 Katja S Ziegler, ‘Domaine Réservé’ Max Planck Encyclopedia of Public International
Law, (Oxford University Press 2008) <www.mpepil.com> accessed 7 November 2021,
paras 3-5.
64
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important is that such international norms can no longer be reliably traced back
to the will of the state concerned. The sovereignty of states, assumed by the PCIJ
to be an absolute value preceding the law, has hence been relativised.
In light of this, commentators now increasingly adopt the view that the
conceptual relationship between international law and the sovereignty of states
should be reversed. In contradistinction to the PCIJ’s statements in Lotus, they
see the international legal order as the source of state sovereignty, rather than a
mere limitation thereof. In this understanding, international law would not just
impose limited restrictions on the pre-existing rights of states, but would rather
provide the constitutive basis for state sovereignty to exist as a legal category in
the first place.69 As the contemporary edition of Oppenheim’s textbook affirms:
[T]he rules of international law are the foundation upon which the
rights of states rest, and no longer merely limitations upon states’
rights […] Although there are extensive areas in which international
law accords to states a large degree of freedom of action […] the
freedom is derived from a legal right and not from an assertion of
unlimited will.70

In a 2015 judgment, the UK Court of Appeal confirmed this to be the
accurate understanding of the modern international legal system. 71 This
reconceptualisation of international law as the foundation rather than a mere
product of state sovereignty matters because it provides a theoretical explanation
and justification for the existence of non-consensual norms of international law.
As demonstrated, if states are imagined to enjoy absolute sovereignty—i.e., full
independence and freedom of action72—then international law can only bind a
state insofar as it has individually and voluntarily consented to such a norm. Any
obligations not emanating from the state’s own consent would violate its pre-legal
Mills (n 12) 193; Koskenniemi (n 2) 228 and 255 terms this the ‘legal approach to
sovereignty‘ as opposed to the PCIJ‘s ‘pure fact approach‘.
70 Robert Jennings and Arthur Watts, Oppenheim’s International Law Volume 1: Peace
(9th edn, Oxford University Press 1992) 12.
71 Serdar Mohammed & Others v Secretary of State for Defence [2015] EWCA (Civ) 843
[197].
72 cf the definition of sovereignty provided by Max Huber in Island of Palmas (United
States v The Netherlands), Reports of International Arbitral Awards Vol. II (1928), 829, at
838.
69
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sovereignty. If, on the other hand, state sovereignty is conceptualised as being
established through international law, then its content is naturally subject to the
limitations provided by international legal norms. Consequently, where, for
example, customary norms are deduced from the collective rather than the
individual will of states, this can no longer be said to undermine the sovereign
autonomy of those states that have not directly consented to these rules, as there
simply is no such aprioristic, plenary state sovereignty. In this sense, the
reconceptualisation in question lowers the threshold for establishing the existence
of international norms, as the sovereign consent of a given state ceases to be an
indispensable condition for holding this state to be bound by an international
obligation. This relaxation of the unanimous state consent-requirement will
become highly relevant in this article’s later discussion of the law relating to state
jurisdiction.
For now, it can be concluded that the state-centric voluntarism which had
guided the PCIJ’s formulation of the Lotus rule in 1927 is no longer an adequate–
and certainly not a comprehensive–characterisation of today’s international legal
order. The next section will explore what this finding means for the status of the
Lotus presumption in contemporary international law.
B. The continuing practical relevance of the Lotus presumption logic
As has been illustrated, the theoretical underpinnings of the Lotus principle’s
initial articulation have become outdated. However, and crucially, this does not in
itself imply that the more practical presumption of state freedom embodied in
this principle has also become obsolete—the derivation of the Lotus theorem is not
identical with the content of this rule. With this distinction in mind, this section will
argue that the presumption that lies at the core of the Lotus approach is still valid
today and is actually compatible with the trends presented in the previous section.
(1) Jurisprudence of the ICJ
As a reminder, the Lotus presumption (or residual rule) provides that any
state conduct is considered lawful unless it can be demonstrated to violate a
prohibitive norm of international law. The implication is that the starting point
for the determination of whether a given state action is lawful ought to be the
search for an applicable international obligation. Where no such obligation can be
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found, the default conclusion will be that the state has acted in accordance with
international law—so long as there is no prohibition, a state is not required to
demonstrate a permissive norm specifically allowing its behaviour.
From there, it can be shown that this presumptive logic underlies much of
the jurisprudence of the ICJ. 73 Thus, when asked to rule on the legality of
Norwegian costal baselines in the 1951 Fisheries Case, the Court approached the
issue in precisely the way outlined above: It queried not whether there was a rule
of international law authorising Norway to fix its baselines in the way that it had,
but rather whether there were any norms precluding such conduct.74 Accordingly,
in the dispositif, the Court’s conclusion was that Norway’s behaviour was ‘not
contrary to international law’. 75 Similarly, in the Haya de la Torre Case, the
underlying issue was whether Colombia had a duty to surrender a refugee who
had unlawfully been granted diplomatic asylum to the local Peruvian authorities.
The Court observed that the applicable convention contained no definitive rules
regulating this question. Rather than declaring the Colombian action of
prolonging the asylum unlawful due to the lack of an international norm
permitting such conduct, the majority went on to hold that the absence of specific
legal rules ‘cannot be interpreted as imposing an obligation’.76 Consequently, it
concluded that this matter was left to ‘decisions inspired by considerations of
convenience or of simple political expediency’.77 In keeping with the permissive
Lotus logic, the Court thereby equated a lack of an international prohibition or
prescription with the freedom of states to act as they desired.
Another even more explicit endorsement of the Lotus approach can be
found in the ICJ’s Nicaragua judgment. On the question of the lawfulness of
Nicaraguan militarisation, the Court declared that ‘in international law there are
no rules, other than such rules as may be accepted by the State concerned, by
treaty or otherwise, whereby the level of armaments of a sovereign State can be

Koskenniemi (n 2) 256.; Prosper Weil, ‘“The Court Cannot Conclude
Definitively…“ Non Liquet Revisited’ (1998) 36 Columbia Journal of Transnational Law
109, 113.
74 Fisheries Case (n 6) 132.
75 ibid 143.
76 Haya de la Torre Case, Judgment, I.C.J. Reports 1951, 71, at 80.
77 ibid 81.
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2021

LSE LAW REVIEW

45

limited’. 78 Once again, absent an international rule to the contrary, the ICJ
assumed that Nicaragua was at liberty to militarise and did not have to invoke an
explicit norm entitling it to do so.
A more recent example which calls for a slightly more extensive discussion
is the Court’s 1996 Nuclear Weapons Advisory Opinion. In this opinion, the ICJ
had declared that it ‘cannot conclude definitively whether the threat or use of
nuclear weapons would be lawful or unlawful in an extreme circumstance of selfdefence’.79 These remarks were interpreted by many commentators as a finding
of non liquet, that is, a situation in which there was a gap in the law which left the
Court unable to decide the issue one way or another.80 This, some scholars have
gone on to assert, is incompatible with the Lotus residual principle: The latter, so
the reasoning goes, precludes findings of non liquet as it dictates that any lacuna in
international law be resolved in favour of states’ freedom of action—the absence
of a legal rule prohibiting the threat or use of nuclear weapons would, under Lotus,
mean that such conduct is permitted.81 And yet, these publicists argue, the Court
left the matter undecided and did not default to the discretion of states to use
atomic weapons, indicating a rejection of the Lotus presumption.82
While correctly characterising the Lotus residual rule in the abstract, the
position that the ICJ’s statements in Nuclear Weapons are incompatible with this
residual logic seems to be based on an incomplete reading of the Advisory
Opinion. The Court only refrained from adopting a clear position on the legality
of using nuclear weapons under extreme circumstances. It did nonetheless hold that
there were rules of international law—namely Article 2(4) of the UN Charter as
well as the principles of humanitarian law—which generally prohibited the use of
such weapons or the threat thereof.83 The subsequent finding of a partial non liquet
Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States),
Merits, Judgment, I.C.J. Reports 1986, 14, para 269.
79 Nuclear Weapons (n 24) para 105.
80 Martti Koskenniemi, “Case Analysis: Faith, Identity, and the Killing of the Innocent:
International Lawyers and Nuclear Weapons” (1997) 10 Leiden Journal of International
Law 137, 142; Weil (n 74) 109.
81 Dissenting Opinion of Judge Shahabuddeen in Nuclear Weapons (n 24) I.C.J. Reports
1996, 375, at 389.
82 Handeyside (n 3) 88.
83 Nuclear Weapons (n 24) para 105(2)(C) and (E).
78
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resulted from the ICJ’s inability to answer definitively whether, despite this
general prohibition, extraordinary situations of self-defence could justify the
threat or use of atomic weapons.84 In other words, there were applicable rules of
law covering the threat or use of nuclear weapons, and the decisive question to
which there was no conclusive answer concerned the scope of the exceptions to
these prohibitive rules. The crucial point, then, is that the finding of such norms
which generally prohibit the threat or use of nuclear weapons displaces—and, in
a way, reverses—the Lotus presumptive logic. Lotus assumes the lawfulness of
state conduct unless it violates a prohibitive norm; but once an applicable
prohibition is identified, the conduct in question is prima facie unlawful, unless a
relevant exception to this prohibition can in turn be found. If such exceptions
exist in the case of the prohibition of nuclear weapons, states would be entitled
to use these weapons by virtue of these limited justificatory exceptions. Alternatively, if
there are no such exceptions, the aforementioned prohibitions would apply, and
states would be precluded from ever making use of their nuclear arsenals. In
neither of these two cases is the recourse to the Lotus residual rule warranted, and
therefore the ICJ’s failure to definitively decide between the two is irrelevant for
the present purposes. What matters is that the Court’s refusal to make use of the
Lotus principle for closing legal gaps did not amount to a rejection of this residual
principle, because once a generally applicable prohibition had been found, there
simply was no gap to be closed.
In fact, on a more basic level, the general approach that the ICJ adopted in
answering the underlying question actually signalled support for the Lotus rule:
Instead of searching for a norm entitling states to use nuclear weapons, the
Court’s starting point was the search for relevant prohibitions.85 Thus, in a nod
to the Lotus logic, the majority expressly remarked that ‘the illegality of the use of
certain weapons as such does not result from an absence of authorization but, on
the contrary, is formulated in terms of prohibition’.86
As has become apparent, throughout its case law–including in the Nuclear
Weapons opinions–the ICJ subscribed to the Lotus approach when deciding on the
ibid paras 95-97.
An Hertogen, ‘Letting Lotus Bloom’ (2015) 26 European Journal of International Law
901, 902.
86 Nuclear Weapons (n 24) para 52.
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lawfulness of state conduct. This may seem surprising considering that the Court
has accepted—and at times even spearheaded—the key developments referred to
above which now distinguish modern international law from the state-centric
model underlying the PCIJ’s Lotus dictum. As such, in its Reparations for Injuries
Advisory Opinion, the legal personality of an international organisation (namely
the UN) was authoritatively affirmed for the first time.87 Moreover, in the 1971
Namibia Opinion, the ICJ reinforced the authority of the Security Council to
adopt binding decisions.88 Finally, dismissing a strictly positivist understanding of
adjudication, the Court has acknowledged that considerations of justice can play
a role in deciding cases before it through the gateway of general principles of
international law.89 In a sense, the ICJ seems to reject the theoretical assumptions
on which the Lotus principle was initially predicated, but at the same time endorses
the Lotus presumption of state freedom in its own jurisprudence. The following
subsection will attempt to resolve this apparent contradiction in the Court’s
position.
(2) Reconciling Lotus with modern international law
It has previously been shown that the Lotus principle was initially formulated
with a state-centric, voluntarist model of international law in mind. This section
will argue that the presumption of state freedom that lies at the heart of Lotus can
nevertheless be conceptually divorced from these positivist origins and thereby
reconciled with the structure of contemporary international law. In so doing, the
continuing relevance of the Lotus approach that is reflected in the ICJ’s
jurisprudence will be defended.
Specifically, it is proposed that the Lotus presumption can be separated from
the state-centric and voluntarist axioms to which it was originally connected. Lotus
prescribes a permissive approach to assessing the legality of state conduct
whereby such conduct is lawful unless an applicable prohibition is found. By
Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion,
I.C.J. Reports 1949, 174, at 179.
88 Legal Consequences for States of the Continued Presence of South Africa in Namibia
(South West Africa) notwithstanding Security Council Resolution 276 (1970), Advisory
Opinion, I.C.J. Reports 1971, 16, para 116.
89 Continental Shelf (Tunisia/Libyan Arab Jamahiriya), Judgment, I.C.J. Reports 1982, 18,
para 71.
87
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contrast, when condensed to its core, this approach does not dictate how such
prohibitions need to be derived. This most crucial point reveals how the Lotus
doctrine can be reconciled with the emergence of non-consensual rules of
international law: The starting point of the legal analysis continues to be the
presumption that the given state conduct is lawful until it is found to contravene
an international obligation; however, the sources from which such obligations are
inferred can vary and might not necessarily involve the consent of states. To
return to an example mentioned above, imagine a state which is accused of
torture, but which has not ratified the Torture Convention, nor has it ever
expressed any opinio juris in support of a customary prohibition of torture—in
short, a state which cannot be said to have ever consented to such a prohibition.
Under the permissiveness of Lotus, this state’s policies would, like all state
conduct, initially be presumed to be lawful. However, once these policies are
confirmed to constitute torturous practices, the state could be found in violation
of the international prohibition of torture, as the latter is considered a peremptory
norm which binds all states without exception90. In this scenario, the behaviour
in question would thus be held unlawful despite the lack of a legal obligation
emanating from the affected state’s sovereign will–and this would be perfectly
consonant with the Lotus presumption, since the conduct is first considered lawful
and is only deemed illegal once it is shown to breach the applicable jus cogens
obligation.
Following this same pattern, it is equally possible to accommodate legal
obligations developed by international organisations within the Lotus framework.
Again, all that is required by the permissive logic of Lotus is that one searches for
an applicable prohibition when assessing the lawfulness of state conduct, and that
this conduct is assumed to be lawful if no such prohibition can be found. The
sources on which one relies when looking for such prohibitive norms, on the
other hand, are not directly defined by this presumptive principle. As such, while
the Lotus theorem does stipulate that any state action be lawful until it can be
shown to contravene an obligation, it does not prevent the derivation such
obligations from, say, resolutions of the Security Council. By the same token,
because the Lotus logic only requires that state action be lawful until it is
demonstrated to violate a prohibition, but does not prescribe a specific source for

90

See above in n 49.
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such prohibitions, it is also compatible with the view that state obligations may
be established through judicial decisions. So long as the in dubio pro libertatepostulate governs scenarios in which no prohibition can be deduced from any of
these sources, there is no contradiction with the Lotus rule. Accordingly, the Lotus
approach does not stand in the way of the codification and progressive
development of international norms by international courts and tribunals 91 .
Considered in this light, the Lotus logic may still be upheld in today’s international
legal environment in which the normative value of decisions by courts and
international organisations can hardly be denied, and Lotus does not necessarily
have to imply excessive deference to state consent.
Additionally, this model even allows a reconciliation of the Lotus model with
a possible recognition of natural law obligations. The presumed lawfulness of all
state conduct remains the analytical starting point, while it is simultaneously
granted that international norms entailing the unlawfulness of state conduct must
not always be laid down as positive law but may also be inferred from moral
values. If the lawfulness of the relevant state conduct continues to be the default
rule applied in situations where no pertinent obligations can be found in either
positive or natural law, this approach is consistent with the Lotus logic. This
demonstrates that the validity of the Lotus presumption can be preserved even
where positivism in the narrow sense–i.e., the exclusion of morality as a source of
law–is rejected.
As becomes clear, the core Lotus presumption is in principle compatible with
the emergence of norms in whose formation the sovereign will of states plays only
a limited role or is potentially even entirely irrelevant. Once again, this approach
was certainly not what the PCIJ had in mind at the time of its judgment, as it
clearly linked the Lotus presumptive logic to a voluntarist model of international
law. Yet, as shown, it is possible to abstract from these positivist origins by
acknowledging that the sovereign consent of states has lost its monopoly on
international law-making and by applying the Lotus rule mutatis mutandis to these
present-day realities.

This criticism of Lotus was voiced by Judge Weeramantry, Dissenting opinion in Nuclear
Weapons (n 24) I.C.J. Reports 1996, 429, at 495.
91
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Furthermore, just as the presumption of state freedom does not
predetermine the sources of international obligations, neither does it logically
require the relevant legal rules to serve a particular purpose. Consequently, it is
entirely conceivable that the unlawfulness of state conduct may stem from, for
instance, a breach of an international human rights norm designed to protect
individuals rather than to regulate the relations among states inter se. Here too,
there is no incompatibility with the Lotus logic, so long as the given state act does
not require prior authorisation, but is instead taken to be lawful unless it violates
an applicable (human rights) obligation. As for the expansion of the corpus of
international legal rules, this only takes from the practical relevance of the Lotus rule:
Naturally, there are now fewer areas in which there is no applicable legal norm
and in which the presumption of lawfulness would provide the residual answer.
By contrast, this does not undermine the validity of the Lotus principle where such
a situation does arise. Put differently, the greater density of international legal rules
only means that the triggering of the Lotus residual rule is now less likely, but it
does not imply that this principle has become legally obsolete.
It may of course be objected that if the Lotus principle is stripped of all its
state-centric, voluntarist elements and is considered purely as an analytical
presumptive rule, it bears so little resemblance to the original idea formulated by
the PCIJ that it is misleading to continue referring to it as the ‘Lotus presumption’.
Indeed, this very confusion about what the term ‘Lotus principle’ denotes may
well explain why, as pointed out in the introduction, scholars are so divided in
their views about whether this principle is still valid today: Some commentators’
primary association with Lotus may be about this rule’s positivist theoretical
origins which are now considered anachronistic, leading them to adopt an
unfavourable position towards Lotus overall. 92 Others, however, seem to
understand the Lotus principle primarily in terms of its quintessential presumptive
content and therefore conclude that this rule is still valid. 93 This semantic
ambivalence may also be the reason why the ICJ—which, as detailed above,
clearly adheres to the Lotus presumption logic in practice—nevertheless seems
reluctant to refer to the Lotus principle under this name,94 as the Court may be
cf Ole Spiermann, International Legal Argument in the Permanent Court of
International Justice (Cambridge University Press 2004) 249.
93 Alford (n 4) 203.
94 Handeyside (n 3) 80.
92

2021

LSE LAW REVIEW

51

looking to avoid direct connections with the positivist outlook of the PCIJ. In any
case, this terminological confusion can be prevented by recognising that the
presumption of state freedom can and should be dislocated from the conceptual
underpinnings of its initial articulation and that, in this purified form, Lotus is
compatible with the structure of contemporary international law.
In an article published in 1999, Bruno Simma and Andreas Paulus advanced
an ‘enlightened version’ of international legal positivism.95 They acknowledged
that state consent is no longer the ultimate source of all international legal norms,
but nonetheless stressed the importance of maintaining some canon of formal
sources from which to derive the rules of international law.96 Borrowing from
their terminology, and in the wake of the foregoing considerations, the present
article proposes and defends an ‘enlightened reading of the Lotus principle’: one
which preserves the basic presumption of the lawfulness of state conduct, but
which also recognises that the nature of international law has changed since the
PCIJ’s dictum and integrates these structural shifts–and namely the emergence of
legal sources beyond the sovereign will of states–into this presumptive logic. The
next subsection will offer a brief normative defence of this ‘enlightened Lotus
approach’.
(3) In defence of a modernised Lotus principle
So far, it has been argued that the Lotus principle can be adapted to the
modern realities of international law. On a more normative level, it is further
proposed that this principle should continue to govern the legality of state conduct.
The alternative to the permissive model of Lotus would consist in a prohibitive
approach to international law, whereby states would require a positive
authorisation for all of their behaviour. The Lotus presumption of lawfulness
would thus be reversed, as state action would be presumed to be unlawful unless
it could be based on a permissive rule of international law.97

Bruno Simma and Andreas Paulus, ‘The Responsibility of Individuals for Human Rights
Abuses in Internal Conflicts’ (1999) 93 American Journal of International Law 302, 303.
96 ibid 307.
97 Klabbers (n 1) 26.
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This, however, is hardly a workable conception of the international legal
system. 98 While great advances have been made in the codification of
international norms, international law still cannot be said to regulate ex-ante all
conceivable scenarios in which there may be a need for state action. 99 By
implication, if international law was interpreted as a system which provides only
limited permissions for certain state behaviour, this would prevent states from
acting when they face a new problem. Imagine, for instance, a situation in which
states are denied the right to adopt measures in response to an unexpected
pandemic, on the grounds that no international norm had yet formed which
specifically authorised such steps. States would thus be forced into inaction lest
they violate international law. 100 Meanwhile, because supranational decisionmaking is still relatively undeveloped in the current international system, 101
international institutions would likely lack the legal and factual means to take
states’ place in effectively addressing the issue. Therefore, in this scenario, the
prohibitive approach to international law would result in a considerable and
undesirable limitation of the overall scope for policy action. Thus viewed, this
prohibitive model would mean that in precisely those unforeseen and acute
situations in which swift policy measures are particularly required, such measures
would be unlikely to materialise as states would first have to await the emergence
of a new permissive legal rule. It is plain that neither states themselves nor their
respective citizenries would accept such a restrictive understanding of
international lawfulness which would preclude policy action where it is most
needed.102
These considerations illustrate that states, because of their factual potency
in a system with relatively weak supranational decision-making structures, must
retain the competence to react to novel circumstances and unprecedented
challenges without awaiting prior authorisation. It therefore seems preferable to
preserve the freedom of states to act as the default position until an international

cf Hertogen (n 86) 915.
ibid.
100 ibid.
101 Achilles Skordas and Luke Dimitrios Spieker, ‘Supranational Law’ Max Planck
Encyclopedia of Public International Law, (Oxford University Press 2008)
<www.mpepil.com> accessed 7 November 2021, para 79.
102 Hertogen (n 86) 915.
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obligation has formed. Importantly however, the modern conception of
sovereignty outlined above means that this presumptive state freedom is derived
from international law itself, rather than from a pre-legal state right. This, as
pointed out, means that obligations which limit the freedom of states must no
longer necessarily emanate from their own individual free will.
Having therefore formulated and defended an ‘enlightened version’ of the
Lotus principle, the following section will be dedicated to testing the validity and
explanatory power of this modernised Lotus approach by examining whether the
international rules on state jurisdiction conform to this model.
III. LOTUS AND THE EXERCISE OF STATE JURISDICTION
This section will first elucidate the generally accepted contours of the
international law of jurisdiction, before inquiring into whether these principles
reflect the ‘enlightened Lotus logic’.
A. The law relating to the exercise of state jurisdiction
For the present purposes, the concept of jurisdiction denotes a state’s
entitlement to regulate the conduct of natural and judicial persons through its
domestic laws. 103 This encompasses, on the one hand, the authority to pass
legislation and to assert its applicability to defined situations (prescriptive or legislative
jurisdiction); on the other, it also includes the competence to enforce these laws
through executive actions such as police operations (executive or enforcement
jurisdiction).104
With this in mind, the following tenets of the international law of
jurisdiction can be identified. Enforcement jurisdiction is, by and large, territorial,
meaning that states may not enforce their laws in the territory of another state
except where the government of this foreign state has given its consent to such

Bruno Simma and Andreas Müller, ‘Exercise and Limits of Jurisdiction’ in James
Crawford and Martti Koskenniemi (eds), Cambridge Companion to International Law
(Cambridge University Press 2012) 135.
104 Roger O’Keefe, ‘Universal Jurisdiction: Clarifying the Basic Concept’ (2000) 2 Journal
of International Criminal Justice 735, 736.
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action.105 This prohibition was already articulated by the PCIJ itself in the Lotus
decision.106 On the point of enforcement jurisdiction, there is thus a great degree
of normative continuity between the law as it currently stands and the principles
articulated in Lotus. By contrast, the legal rules pertaining to prescriptive
jurisdiction have changed fundamentally since the PCIJ’s dictum. The Permanent
Court had affirmed that states had a plenary right to exercise jurisdiction by virtue
of their sovereignty, and that unlike in the domain of enforcement action, there
were no rules of international law placing comprehensive restrictions on states’
authority to extend the applicability of their laws to extraterritorial conduct.107
Today, however, in line with what two dissenting judges had already proposed in
the Lotus case, 108 it is generally accepted that the exercise of prescriptive
jurisdiction is only lawful if there is a recognised jurisdictional head linking the
state to the activity in question.109 Naturally, a state has plenary jurisdiction to
regulate affairs within it its own territory; beyond this, international law allows for
nationality and, more controversially, a state’s essential security interests, as well
as the notion of universal jurisdiction as grounds for exercising extraterritorial
prescriptive jurisdiction.110 What matters in the present context is not so much
the extent to which these different jurisdictional links are truly recognised in
international law, but rather the requirement that the exercise of prescriptive
jurisdiction needs to be based on an permissive title in the first place. This
restrictiveness seems to conflict with the (enlightened) Lotus approach to
international law, as the latter would suggest that states may exercise jurisdiction
as they please, so long as they do not thereby contravene any prohibitive norms.
The next section will thus discuss whether the contemporary law on prescriptive
jurisdiction amounts to a refutation of the Lotus principle.
Is the law on prescriptive jurisdiction compatible with the Lotus logic?

Mills (n 12) 195.
Lotus (n 7) 18.
107 ibid 19.
108 Dissenting Opinion of Judge Weiss in Lotus (n 7) at 42; Dissenting Opinion of Judge
Finlay in Lotus (n 7) at 52.
109 Simma/Müller (n 104) 137; Hovell (n 36) 438.
110 James Crawford, Brownlie's Principles of Public International Law (9th edn, Oxofrd
University Press 2019) 442-447 and 451.
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On the basis of the jurisprudence of the ICJ, it has been shown that a general
reversal of the permissive Lotus model—i.e., an approach in which any state
behaviour would require an international authorisation—does not correspond to
the current state of international law. Nevertheless, if it is indeed the case that the
exercise of prescriptive jurisdiction does not violate a prohibitive rule of
international law but still needs to be based on a permissive title, then this would
mean that, in the domain of jurisdiction, the Lotus principle is no longer valid.111
Upon closer examination however, the restriction of states’ freedom to
exercise jurisdiction does take the form of a prohibitive rule. That is because, as a
matter of deontic logic, there is simply no difference between an authorisation
requirement and a prohibition of unauthorised conduct. The point and function of a legal
authorisation is that it allows behaviour which, failing such an authorisation,
would not be permitted—i.e., prohibited. By this logic, if international law allows
certain state action only under specific conditions, it thereby necessarily prohibits
this action in cases where these conditions are not met—these aspects are the two
proverbial sides of the same coin. Viewed in this way, the legal requirement to
base jurisdictional assertions on a permissive title is indistinguishable from a
prohibition of exercises of jurisdiction where there is no such recognised title. Mills
himself seems to acknowledge this somewhat trivial yet highly relevant point
when he notes that ‘[t]he rules of international jurisdiction authorise an exercise
of regulatory authority in limited and defined circumstances—an authorisation which
can only be necessary because a regulatory act would be prohibited in its absence’.112 Ryngaert,
in his comprehensive monograph on jurisdiction, also formulates the issue in
terms of a prohibitive rule: ‘Under customary international law […] extraterritorial
prescriptive jurisdiction is prohibited in the absence of a permissive rule.’113
The US Restatements of Foreign Relations Law provide further support for
this equivalence between the authorisation requirement and the prohibition of
non-authorised prescriptive jurisdiction. While the Second (1965) and Fourth
(2018) Restatements suggest that the power to exercise prescriptive jurisdiction

As argued by Mills (n 12) 199.
ibid 193 (emphasis added).
113 Cedric Ryngaert, Jurisdiction in International Law (Oxford University Press 2008) 39.
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needs to be specifically attributed to states by customary international law,114 the
Third (1987) edition instead assumed that international law places limitations on
a state’s inherent authority to prescribe 115 . The fact that no explanation is
provided for this back and forth between the two approaches indicates that there
is no real substantive difference between them: The need for an international
permission to exercise jurisdiction and the prohibition of non-authorised
jurisdiction are merely two different ways of framing the relevant law.
Now, if the requirement for a permissive title to prescriptive jurisdiction is
but the logical flipside of a customary norm prohibiting the unauthorised exercise
of such competences, then there no longer is an inconsistency with the Lotus
rule:116 the latter precisely entails that the freedom of states can only be restricted
through prohibitive norms, and this condition is fulfilled in the field of
jurisdiction. In this sense, the law relating to the exercise of prescriptive state
authority does not refute the Lotus presumptive approach—it is simply another
area in which the presumption of lawfulness of state conduct is overturned once
a prohibitive rule is found to exist, and here the relevant prohibition is the one
which precludes those exercises of prescriptive jurisdiction which cannot be based
on an accepted permissive title. The basic approach that the legality of state
conduct is assessed in terms of applicable prohibitions has thus remained intact.
What has changed since the 1927 Lotus decision is just that, unlike at the time of
this judgment, there now is a comprehensive prohibition of (unauthorised)
jurisdictional assertions.
Thus understood, a domain-specific authorisation requirement does not
imply an inconsistency with the Lotus presumption. Such authorisation
requirements can always be viewed as the expression of a corresponding
prohibition of unauthorised behaviour in this particular field, with this prohibition
in turn being a limited exception to states’ presumptive freedom. A genuine
reversal of the Lotus principle would only be realised if this freedom of action
Restatement (Second) of the Foreign Relations Law of the United States (1965), §6;
Restatement (Fourth) of the Foreign Relations Law of the United States (2018), §407.
115 Restatement (Third) of the Foreign Relations Law of the United States (1987), §401.
See also Kathleen Hixson, ‘Extraterritorial Jurisdiction Under the Third Restatement of
Foreign Relations Law of the United States’ (1988) 12 Fordham International Law Journal
127, 131.
116 cf Ryngaert (n 114) 39.
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would cease to be the default position of states in international law overall. One
possible way in which this could come about in the future would be that
supranational entities are entrusted with ever greater competences, such that
supranational decision-making becomes the rule and state rights the exception
that requires a specific authorisation. This inversion of the attributed powerslogic117 across all areas of international law would truly invalidate the Lotus rule,
including its ‘enlightened’ reading. For the time being, however, states still enjoy
this presumptive freedom to act, and the fact that they must invoke a permissive
title in the limited domain of prescriptive jurisdiction does not fundamentally
challenge the validity of Lotus.
Nevertheless, short of amounting to a refutation of the Lotus presumption,
what is embodied in the international law on prescriptive jurisdiction is the
possibility of international obligations which can only scarcely be traced back to
state consent. The shift towards a model which recognises a limited number of
authorising principles for exercising prescriptive jurisdiction is commonly traced
back to the 1935 Harvard Research Draft Convention on Jurisdiction with
Respect to Crime.118 Yet this scholarly document, which endorsed the principle
that states must base the extraterritorial projection of their laws on a permissive
title of international law, never materialised into a treaty.119 By the conventional
standard, this work alone would certainly not constitute enough evidence to
establish the existence of a customary obligation. Beyond this one central element
however, there have only been cursory references to relevant state practice and
opinio juris among publicists affirming that prescriptive jurisdiction may only be
exercised where there is a recognised jurisdictional link.120 And yet, the existence
of this rule is no longer questioned in practice. 121 Thus, it seems that the
prohibition of non—authorised exercises of prescriptive jurisdiction has de facto

See above in n 59.
Dan Jerker B Svantesson, ‘A New Jurisprudential Framework for Jurisdiction’ (2015)
109 American Journal of International Law 69, 69.
119 Ryngaert (n 114) 39.
120 ibid; Michael Akehurst, ‘Jurisdiction in International Law’ (1972) 46 British Yearbook
of International Law 145, 167; Curtis A Bradley, ‘Universal Jurisdiction and U.S. Law’
(2001) 16 University of Chicago Legal Forum 323, 323.
121 Ryngaert (n 114) 33; Mills (n 12) 194.
117
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formed primarily through scholarly and judicial assertions of its existence 122 ,
rather than on the basis of sufficiently widespread practices and opinions among
states as required by the traditional standard.123
This, in turn, is indicative of the broader relativisation of state consent in
the process of international law-making: Under the modernised conception of
international law as the foundation of state sovereignty rather than a product
thereof, legal obligations must no longer always be based on the consent of states.
It is instead conceptually possible that, in the formation of a norm of international
law, states and their sovereignty play only a secondary role, while other sources,
like judicial decisions and scholarly writings, are of greater importance. F the rule
that exercises of prescriptive jurisdiction require a permissive legal title, and are
unlawful in the absence of such a title, is precisely one such example of a norm
which has developed despite insufficient evidence of its acceptance by states.
On this account, it is submitted that the international rules on prescriptive
jurisdiction are best explained through the lens of the ‘enlightened Lotus principle’
proposed by the present contribution. The reason why a state which asserts
prescriptive jurisdiction has to rely on a permissive legal principle is not that there
has been a general reversal of the presumption of state freedom, but rather that
there is a customary prohibition of prescriptive jurisdiction absent a permissive
basis—to that extent, this is compatible with the Lotus doctrine. On the other
hand, the way this prohibition has emerged testifies to the attenuation of the
sovereign consent requirement in international law. The law relating to the
exercise of prescriptive jurisdiction thus reflects and summarises this article’s
quintessential argument: that the lawfulness of state acts still needs to be assessed
in terms of whether these acts contravene a prohibitive norm; but that the
methods for establishing the existence of such prohibitions have diversified and
moved away from the state-centric voluntarism on which Lotus was initially based.

See Separate Opinion of Sir Gerald Fitzmaurice in Barcelona Traction, Light and Power
Company, Limited, Judgment, I.C.J. Reports 1970, 64, at 103-105; Separate Opinion of
President Guillaume in Arrest Warrant (n 5) I.C.J. Reports 2002, 35, at 37.
123 On the general phenomenon of courts asserting customary law rather than deducing it
from state practice, see Stefan Talmon, ‘Determining Customary International Law: The
ICJ's Methodology and the Idyllic World of the ILC’ (2015) 26 European Journal of
International Law 417, 441.
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CONCLUSION
The results of the foregoing discussions can be summed up along two
strands of arguments. First, the PCIJ’s initial formulation of the presumption of
state freedom in the Lotus case was based on a voluntarist and state-centric
outlook on international law. This perspective has been invalidated by the
structural shifts that have since occurred: The subjects of international law have
multiplied, and norms have emerged whose source is not reducible to state consent
and whose purpose lies in protecting individuals rather than merely regulating interstate relations. This latter point refers back to the introductory issue of this article,
i.e., the question of the basic function of a legal order. Under the classical
positivist view, international law would serve as a mere instrument of state
interests. Nowadays, however, the international legal order is increasingly
considered to provide the constitutive basis for the sovereignty of states, rather
than vice versa. This allows international law to serve a more autonomous
function, namely the promotion of humanitarian objectives.
Conversely, this contribution’s second main thesis has been that these
changes in international law have not gone so far as to overturn the Lotus
presumption. The latter merely assumes state conduct as lawful until an applicable
prohibitive rule is found, but it does not demand that such prohibitions stem from
a particular source or serve a pre-defined purpose. As such, in this ‘enlightened’
understanding, the Lotus principle is compatible with the rise of individualoriented and non-consensual norms in international law, including with the
modern rules on state jurisdiction.
The overarching conclusion that brings together these two core findings,
then, is that progress in international law is not precluded by the continued
application of the Lotus rule. Since 1945, the institutionalisation of international
relations, 124 as well as the formulation of individual human rights, have been
possible within the framework provided by Lotus. In this manner, the Lotus
presumption of state freedom has accompanied the progressive development of
international law. It is both desirable and likely that the Lotus principle and the

124

Crawford (n 111) 6.
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furtherance of international law’s normative aspirations will continue to go hand
in hand in the future.
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The Case for Eco-Liability: Post Okpabi Justifications for
the Imposition of Liability on Parent Companies for
Damage caused to the Environment by their Subsidiaries
Eoin Jackson*

ABSTRACT
This article seeks to argue for the imposition of liability onto parent companies for the damage
to the environment caused by their subsidiaries. ‘Eco-liability’ will be suggested to be an
appropriate means through which firms can be encouraged to engage in sustainable practices. This
argument will be made in reference to the recent decision in Okpabi v Royal Dutch Shell,1 which,
although somewhat positive in light of the facts of the case, was too limited in scope to take
adequate account of the needs of the environment as a stakeholder. It will be posited that the
environment must be recognised as a stakeholder due to its considerable and growing influence
over corporate governance and practice. The environment will be considered a secondary
stakeholder due to this influence. The independence of the environment as a stakeholder shall be
demonstrated through an examination of the legal, social and commercial emphasis that is placed
on its status within the corporate environment. Subsequently, this article submits that the
environment has needs that should be recognised through an appropriate legal framework. It will
be contended that this legal framework cannot be achieved through case law, with the Okpabi
judgement representing the limitations on a case-based approach to environmental accountability.
It will thus be proposed that statutory eco-liability be introduced, to ensure sufficient
accountability exists for corporations that do not operate in a sustainable manner.

LLB (Trinity College, Dublin), ’23. Managing Editor for Trinity College Law Review. The
author would like to acknowledge fellow Trinity students Benjamin Conlon and Matthew
O’Shea for their insights and assistance with the initial draft of the piece.
1 Okpabi and Others v Royal Dutch Shell plc and Another [2021] UKSC 3.
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INTRODUCTION
Recent years have seen an increased recognition of the obligation on
corporations to act in a manner conducive to creating a sustainable environment.
This is reflected in the rise of successful litigation seeking to hold companies
accountable for actions that contribute to the climate crisis.2 This article seeks to
argue that this accountability should now be expanded into the realm of limited
liability. Specifically, it proposes that a statutory regime be established that allows
for a parent company to be held liable for damage to the environment caused by
one of their subsidiaries. The justifications and potential criticisms that will be
addressed in this article shall make a particular reference to the recent case of
Okpabi v Royal Dutch Shell, 3 which, it will be submitted, represents a relatively
positive step forward for eco-liability, though one that should be caveated by
noting how it also illustrates the supremacy of an eco-liability statute
I. THE ECOLOGICAL FLAWS OF LIMITED LIABILITY –
SHAREHOLDER PRIMACY AND THE ENVIRONMENT AS A
STAKEHOLDER
In justifying the implementation of eco-liability, it is pertinent to examine
the flaws within the current principle of limited liability. Limited liability has been
defined by Keane as ‘where the liability of the members for the debts and wrongs
of the company can be limited to the amount unpaid on the shares which they
own in the company’.4 The doctrine arose as a result of the need to protect the
individual shareholder and encourage them to support industrial revolution era
corporations in the race to modernisation. 5 Its coupling with the doctrine of
separate legal personality has been described as the ‘hallmark of the capitalist

Vereniging Milieudefensie and Others v Royal Dutch Shell plc [2021] Hague District Court
C/09/571932 / HA ZA 19-379 and Sharma v Minister for the Environment [2021] FCA 560.
3 [2021] UKSC 3.
4 Brian Hutchinson, Keane on Company Law (5th edn, Bloomsbury Professional 2016) 5.
5 E.A. French, ‘The Origin of General Limited Liability in the United Kingdom’ (1990)
21(18) Accounting and Business Research 15.
2
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economy’.6 The application of limited liability between a parent company and its
subsidiaries is a prime example of this. Treating the parent company as a single
economic entity, which would equate to liability being automatically imposed on
the parent company, has largely been rejected by the courts.7 The focus instead is
on treating each company, regardless of whether it is a parent company or a
subsidiary, as a distinct entity. Therefore, the parent company is treated as
effectively identical to any other shareholder.8
This approach to conceptualising companies leads to three major criticisms.
Firstly, there is no distinction made between the treatment of active and passive
shareholders in defining whether a company benefits from limited liability. For
example, the individual investor with little day to day engagement with the
company, is regarded as having the same loss protection benefit as the parent
company, who actively controls a subsidiary.9 This means there is little nuance as
to whether the company as a whole benefits from the lack of distinction. 10
Secondly, the company and the shareholder are treated as if benefit to the latter
automatically correlates to benefit to the company as a separate entity.11 As will
be discussed in greater detail, this is not always the case and other stakeholders
have equally valid considerations. Finally, it can lead to shareholder primacy,
which can result in the exploitation of other stakeholders in the drive to increase
shareholder wealth. 12 Consequently, the effects of limited liability on other
stakeholders must be examined to assess whether it is beneficial to the company
as a whole and assists in the creation of a sustainable business model.

Marie-Laure Djelic, ‘When Limited Liability was still an Issue’ (2013) 34(5-6)
Organization Studies 595.
7 Adams v Cape Industries plc [1990] 2 WLR 657 and Re Polly Peck International plc (in
administration) (No 5) [1996] WC2A 2LL.
8 ibid.
9 Chandler v Cape Industries plc [2012] EWCA Civ 525.
10 Beate Sjåfjell and others, ‘Shareholder Primacy: the Main Barrier to Sustainable
Companies’ in Beate Sjåfjell and Benjamin J Richardson (eds), Company Law and
Sustainability: Legal Barriers and Opportunities (Cambridge University Press 2015).
11 Patrick Ireland, ‘Limited liability, Shareholder Rights and the Problem of Corporate
Irresponsibility’ (2010) 34(5) Cambridge Journal of Economics 837.
12 Lynn A. Stout, ‘The Toxic Side Effects of Shareholder Primacy’ (2013) 161 University
of Pennsylvania Law Review 2003.
6
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A stakeholder has been defined by Clarkson as ‘persons or groups that have
or claim ownership in a corporation and its activities, past, present or future’.13
Stakeholders can further be divided into primary stakeholders, whose continuing
participation in the business is necessary for its survival, 14 and secondary
stakeholders who influence and affect the company but are not engaged in
transactions with the corporation.15 The environment has been labelled a ‘silent
and structural’ stakeholder by some commentators and can be construed as a
secondary stakeholder. 16 While it may not constitute a direct element to a
business activity, its influence is recognised both commercially and as part of
wider social considerations intertwined within stakeholder theory.17 Its structural
nature aligns to this view of the environment as a secondary stakeholder. While it
cannot be recognised directly in the same way that a human stakeholder can, its
needs can be advocated for by third parties involved with the company. 18 It
should be noted, however, that this is different from stating that consideration of
environmental interests is derived solely from advocacy by third parties. The third
parties are not necessarily stakeholders themselves; they merely act as a conduit
through which the influence of the environment can be recognised.19 A climate
activist group for example, does not seek influence over company activities for its
own sake, but rather to ensure that the environment has its needs vindicated
through appropriate corporate policy.20

Max B. E. Clarkson, ‘A Stakeholder Framework for Analyzing and Evaluating Corporate
Social Performance’ (1995) 20 The Academy of Management Review 92.
14 ibid.
15 Sandra Benn, Kathleen Bay O’Leary and Russell Abratt, ‘Defining and identifying
stakeholders: Views from management and stakeholders’ (2016) 47(2) South African
Journal of Business Management 1.
16 Rosel Tan, 'Protecting the Silent Stakeholder: Giving the Environment a Voice within
Company Law' (2018) 5 Bristol Law Review 27.
17 Sergei D. Dmytriyev, R. Edward Freeman and Jacob Hörisch, ‘The Relationship between
Stakeholder Theory and Corporate Social Responsibility: Differences, Similarities, and
Implications for Social Issues in Management’ (2021) 58(6) Journal of Management Studies
1441.
18 Tan (n 16).
19 David Wheeler and Maria Sillanpää, ‘Including the Stakeholders: The Business Case’
(1998) 31(2) Long Range Planning 201.
20 Ruth V. Aguilera and others, ‘The Corporate Governance of Environmental
Sustainability: A Review and Proposal for More Integrated Research’ (2021) 47(6) Journal
of Management 1468.
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Provided that it can be demonstrated that the environment retains an
independent influence over company activity, it can fall under the definition of a
secondary stakeholder.21 If it were to be merely perceived as a consideration for
other stakeholders, then it would need to be demonstrated that the environment
only maintains an influence over company activity when its needs are solely
accommodated as a result of action from other stakeholders. To refute this
potential argument, it will be illustrated that the environment exerts an
independent influence on companies from a legal, social and commercial
perspective, justifying its categorisation as a secondary stakeholder. The influence
of the environment can also be witnessed through recent shifts in attitudes that
have seen the corporate world become increasingly aware of its obligations to
pursue a sustainable business model.22 Although short term profits can be derived
from its exploitation, long term benefits have been demonstrated to lie in a
recognition of balancing profit with fair use of natural resources.23 As a more
holistic approach to stakeholder management arises, it is submitted that the
environment should have its needs embedded into the corporate structure of
conglomerates.24
Further justification of a perception of the environment as a company
stakeholder requires an examination of how its needs intertwine with the interests
and corporate governance of a modern business. By demonstrating how its needs
interact with the commercial activities of the business, the environment can be
shown to exert independent influence and, by extension, fall within the definition
of a secondary stakeholder. It is clear that companies are becoming obligated to
take account of environmental concerns in seeking new methods of finance,25 or

Clarkson (n 13)
Jacob Hörisch, R. Edward Freeman and Stefan Schaltegger, ‘Applying Stakeholder
Theory in Sustainability Management: Links, Similarities, Dissimilarities, and a Conceptual
Framework’ (2014) 27(4) Organization & Environment 328.
23 Carly Fink and Tensie Whelan, ‘The Comprehensive Business Case for Sustainability’
Harvard Business Review (Boston, 21 October 2016) <https://hbr.org/2016/10/thecomprehensive-business-case-for-sustainability> accessed 13 November 2021.
24 Hörisch, Freeman and Schaltegger, ‘Applying Stakeholder Theory in Sustainability
Management: Links, Similarities, Dissimilarities, and a Conceptual Framework’ (n 22).
25 Hanna Ahlström and David Monciardi, ‘The Regulatory Dynamics of Sustainable
Finance: Paradoxical Success and Limitations of EU Reforms’ (2021) Journal of Business
Ethics.
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when examining paths to business expansion. 26 The Business Roundtable has
released a statement indicating that the purpose of a corporation was to ‘create
value for all stakeholders’,27 which includes the protection of the environment
through ‘embracing sustainable practices’. 28 These sentiments were echoed by
Larry Fink, the Chief Executive Officer (‘CEO’) of leading investment company
Blackrock, in his annual letter to CEOs. Fink argued for greater recognition of
stakeholder capitalism and emphasised the importance of environmental
protection to this version of capitalism. 29 Thus, it is apparent that the
environment maintains an influence on the activities of corporations. Once again,
consideration of environmental interests stems from the assumption of business
leaders that it is a stakeholder in its own right,30 as opposed to being something
to be considered as a result of advocacy from different stakeholders. More
broadly, shifts in the environment can have significant influence on corporate
activity. Extreme weather changes caused by climate change can reduce
productivity,31 impact supply chains and lead to dangerous business conditions.32
The continued emphasis on environmental protection acknowledges this
potential and the potential for the environment to influence activity.33 While a
change to business activity can be in response to pressure from other

Knut Haanaes and others, ‘Making Sustainability Profitable’ Harvard Business Review
(Boston, March 2013) <https://hbr.org/2013/03/making-sustainability-profitable>
accessed 13 November 2021.
27 Business Roundtable, ‘Statement on the Purpose of a Corporation’ (Business Roundtable,
19 August 2019) <https://opportunity.businessroundtable.org/ourcommitment/>
accessed 22 August 2021
28 ibid.
29
Larry Fink, ‘Larry Fink’s 2021 Letter to CEOs’ (Blackrock, 2021)
<https://www.blackrock.com/corporate/investor-relations/larry-fink-ceo-letter>
accessed 21 August 2021.
30 ibid.
31 Ed Day and others, ‘Upholding labour productivity under climate change: an assessment
of adaptation options’ (2019) 19(3) Journal of Climate Policy 367.
32 Øyvind Ihlen, ‘Business and Climate Change: The Climate Response of the World's 30
Largest Corporation’ (2009) 3(2) Journal of Environmental Communication 244.
33 Mark Anthony Camilleri, ‘Corporate sustainability and responsibility: creating value for
business, society and the environment’ (2017) 2 Asian Journal of Sustainability and Social
Responsibility 59.
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stakeholders,34 the physical need to adjust activity in response to the difficulties
caused by climate change, 35 represents the independent influence of the
environment. 36 Commercial activity may be adjusted by environmental
necessity,37 but the fact that change is out of necessity further illustrates the level
of influence the environment can command. Few other stakeholders can force
changes through an extreme manifestation of influence, which can be exemplified
by sudden environmental developments: e.g., permanently increased
temperatures in a previously mild climate.38 Consequently, recognition is given to
the value of sustainable practices on the basis of the need to create value for
stakeholders and avoid the future curtailment of business activity. The validity of
the environment as a stakeholder is derived from this recognition and the
subsequent value that sustainable practices add to existing business models.39
Independent management of environmental concerns through the
implementation of these policies implicitly leads to recognition that the
environment is an independent stakeholder. 40 Otherwise, there would be no
adequate reason why businesses would pursue models of environmental
sustainability when, as discussed previously, short term profits, relevant to

Antonio Rueda-Manzanares, J. Alberto Aragón-Correa and Sandra Sharma, ‘The
Influence of Stakeholders on the Environmental Strategy of Service Firms: The
Moderating Effects of Complexity, Uncertainty and Munificence’ (2008) 19(2) British
Journal of Management 185.
35 Myrja W. Allen and Christopher A. Craig, ‘Rethinking corporate social responsibility in
the age of climate change: a communication perspective’ (2016) 1 International Journal of
Corporate Social Responsibility 1.
36 Matias Laine, ‘The Nature of Nature as a Stakeholder’ (2010) 96 Journal of Business
Ethics 73.
37 Sandra Waddock ‘We Are All Stakeholders of Gaia: A Normative Perspective on
Stakeholder Thinking’ (2011) 24(2) Organization and Environment 192.
38 Nardia Haigh and Andrew Griffiths, ‘The Natural Environment as a Primary
Stakeholder: the Case of Climate Change’ (2009) 18(6) Business Strategy and the
Environment 347.
39 Stefan Schaltegger, Jacob Hörisch and R. Edward Freeman ‘Business Cases for
Sustainability: A Stakeholder Theory Perspective’ (2017) 32(3) Organization and
Environment 191.
40 Mark Starik, ‘Should Trees Have Managerial Toward Stakeholder Status for NonHuman Nature’ (1995) 14 Journal of Business Ethics 207.
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shareholders,41 are derived from its exploitation.42 While some shareholders may
be willing to embrace long term profits through the equitable use of resources,43
they do not represent the majority,44 nor would this hypothesis be sufficient to
account for the direct recognition granted to the environment by advancing its
protection within the corporate framework. There has also been a trend in favour
of Environmental Social Governance (ESG) policies that act as an implicit metric
through which the environment as a stakeholder is both recognised and assessed
within a progressive corporate framework. 45 This framework accommodates
environmental interests through the pursuit of sustainable policies for their own
sake, as opposed to the sake of other shareholders.46 While ESG policies can be
of interest to shareholders, 47 they provide mechanisms for environmental
accountability in their own right,48 which aligns to the vision of the environment
as a stakeholder. Indeed, ESG policies may even be introduced to satisfy the

Gregory Jackson and Anastasia Petraki, ‘How does Corporate Governance Lead to
Short-Termism’ in Sigurt Vitols and Nobert Kluge, The Sustainable Company: A New
Approach to Corporate Governance (European Trade Union Institute 2011).
42 Sarah Murray, ‘How to Take the Long-Term View in a Short-Term World’ Financial Times
(London, 26 February 2021) <https://www.ft.com/content/5bc1580d-911e-4fe3-b5b5d8040f060fe1> accessed 21 August 2021.
43 David Millon, ‘Enlightened Shareholder Value, Social Responsibility, and the
Redefinition of Corporate Purpose Without Law’ (2010) Washington and Lee Legal
Studies Paper No. 2010-11.
44 Collins C. Ajibo, ‘A Critique of Enlightened Shareholder Value: Revisiting the
Shareholder Primacy Theory’ (2014) 2(1) Birkbeck Law Review 37.
45 Ira Kay and others, ‘The Stakeholder Model and ESG’ (Harvard Law School Forum on
Corporate
Governance,
14
September
2021)
<
https://corpgov.law.harvard.edu/2020/09/14/the-stakeholder-model-and-esg/>
accessed 13 November 2021; and Richard A. Clarke and others, ‘The Challenge of Going
Green’ Harvard Business Review (Boston, July-August 1994) <https://hbr.org/1994/07/thechallenge-of-going-green> accessed 13 November 2021.
46 Rogene A. Buchholz, ‘The natural environment: Does it count?’ (2004) 18(2) Academy
of Management Perspectives 130.
47 Ester Clementino and Richard Perkins, ‘How Do Companies Respond to
Environmental, Social and Governance (ESG) ratings? Evidence from Italy’ (2021) 171(2)
Journal of Business Ethics 379.
48 Mervyn King, ‘Stakeholder collaboration will help companies and society thrive’ Financial
Times (London, 24 May 2021) < https://www.ft.com/content/8f6f9bc8-2e81-43d0-ad2ab387de41e0f5> accessed 13 November 2021.
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interest of other stakeholders, such as investors.49 This does not detract from their
ability to recognise environmental influence, but rather shows how no stakeholder
exists in a vacuum, and that actions can serve to create value beneficial to the
whole of the company.50 In fact, an investor may be interested in ESG policies
for the primary reason that they recognise the environment's independent
influence over current and future company activity, and wish to be the third party
that acts on behalf of the environment as a stakeholder.51 Similarly, ESG policies
are not the only means of demonstrating the influence of the environment, but
can be viewed as an addition to the previously outlined legal and commercial
impact of the natural world on business activity. By adding independent economic
and social value to environmental considerations,52 ESG policies act to illustrate
the environment's stakeholder interest within the capitalist model.53 Therefore,
the environment both is and should be recognised as an independent stakeholder,
whose interests are of relevance when assessing the impact of a business on the
community as a whole.
It can therefore be argued that a model of shareholder primacy, which is
intertwined with the limited liability principle in a manner that allows for the
externalisation of environmental risk to a subsidiary, has a negative impact on the
environment as a stakeholder.54 This is of benefit to the shareholders of the parent
company, who are unlikely to suffer loss when only the assets of the subsidiary
are affected by any penalty for environmental damage.55 While there has been an

Maya Indriastuti and Anis Chariri, ‘The role of green investment and corporate social
responsibility investment on sustainable performance’ (2021) 8(1) Cogent Business and
Management.
50 Miying Yang, Doroteya Vladimirova and Steve Evans ‘Creating and Capturing Value
Through Sustainability’ (2017) 60(3) Research-Technology Management 30.
51 Brett Christophers, ‘Environmental Beta or How Institutional Investors Think about
Climate Change and Fossil Fuel Risk’ (2019) 109(3) Annals of the American Association
of Geographers 754.
52 Cathy Driscoll and Mark Starik. ‘The Primordial Stakeholder: Advancing the Conceptual
Consideration of Stakeholder Status for the Natural Environment’ (2004) 49 Journal of
Business Ethics 55.
53 Starik, ‘Should Trees Have Managerial Toward Stakeholder Status for Non-Human
Nature’ (n 40).
54 Carrie Bradshaw, ‘The Environmental Business Case and Unenlightened Shareholder
Value’ (2013) 33(1) Legal Studies 141.
55 ibid.
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increased promotion of corporate social responsibility (‘CSR’), this does not in
itself rectify the practice of externalising risk to a subsidiary. Although some effort
has been made to mitigate externalisation of risk through the ruling in Vedanta
Resources PLC and another (Defendants/Appellants) v Lungowe and others
(Claimants/Respondents), 56 it will be argued in Part II that this has proved
insufficient to remove the practice in its entirety or ensure that externalisation
takes adequate account of the needs of the environment.
Demands for CSR can often stem from the desires of ‘enlightened’
shareholders, defined as shareholders not strictly focused on profit,57 as well as
external trends favouring a sustainable image for a company.58 Thus, shareholders
can remain at the centre of any CSR policy,59 while the externalisation of risk can
continue and even be somewhat legitimised through the otherwise greenwashed
structure of the company. Consequently, stricter and greater legal accountability
is needed to protect the interests of the environment as a stakeholder. It will be
argued below that this can only be achieved through watering down existing
limited liability protections..
II. THE ENVIRONMENT AS A STAKEHOLDER AND THE
STRUGGLE OF TRADITIONAL DUTY OF CARE OF PRINCIPLES
It is argued that the present interpretation of limited liability acts to hinder
the interests of the environment as a stakeholder. Limited liability encourages a
company to shift potential harm to other stakeholders in the event fault is found
with their approach to environmental damage. 60 Research has shown, for
example, that firms using hazardous materials have tended to remain small or

Vedanta Resources PLC and another (Defendants/Appellants) v Lungowe and others
(Claimaints/Respondents) [2019] UKSC 20.
57 Gregory Unruh and Richard Ettenson, ‘Growing Green: Three Smart Paths to
Developing Sustainable Products’ Harvard Business Review (Boston, 1 June 2010) <
https://hbr.org/2010/06/growing-green> accessed 13 November 2021.
58 ibid.
59 Chitru S. Fernando, Mark P. Sharfman and Vahap B. Uysal ‘Corporate Environmental
Policy and Shareholder Value: Following the Smart Money’ (2017) 52(4) Journal of
Financial and Quantitative Analysis 2023.
60 Pat Akey and Ian Appel, ‘The Limits of Limited Liability: Evidence from Industrial
Pollution’ (2020) 76(1) Journal of Finance 5.
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restructure themselves in such a manner as to create a large number of
subsidiaries.61 This is indicative of an increased awareness of the likelihood that
their operations will damage the environment, and accordingly, their reliance on
limited liability to offset the costs of damages that could otherwise outweigh
returns.62 Similarly, it has been discovered that the imposition of strict liability
laws on parent companies alone has led to polluting firms restructuring
themselves into smaller subsidiaries, resulting in an increased frequency of
spillages.63 It is therefore apparent that the externalisation of harm which limited
liability encourages internalises harm to the environment. The result is worsened
by the globalisation of pollution, with subsidiaries operating in foreign
jurisdictions further complicating attempts to hold parent companies accountable.
The negative impact of traditional limited liability principles can be seen in
the case of Vedanta Resources PLC and another (Defendants/Appellants) v Lungowe and
others (Claimants/Respondents).64 The defendants in question had caused a toxic
discharge from a mine, leading to severe health issues for more than 1500
Zambian villagers.65 Here the existence of an internal sustainability report was
used to justify the imposition of liability on a parent company for the pollution
caused by its subsidiary. This was only possible, however, through a complicated
discussion of jurisdictional issues, followed by confirmation that parentsubsidiary liability was not in itself a separate category of negligence.66 The result
is a limited discussion of the importance of holding companies to account for
environmental damage, and the particular emphasis that should be placed on this
protection in light of the structural nature of the environment as a stakeholder.
While it is true that, as argued by Petrin, it will be easier to bring a lawsuit against
parent companies for actions caused by their foreign subsidiaries, 67 Vedanta
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represents a narrowly defined expansion of jurisdiction grounded in a requirement
for a specific set of facts to be present. 68 Access to justice was somewhat
improved upon,69 but only in matters of jurisdiction as opposed to a more direct
recognition of the need to vindicate the interests of the environment. Hopkins
has posited that the duty of care owed by parent companies was significantly
expanded upon, 70 which in turn could lead to significant recognition of
environmental interests. However, this argument ignores the emphasis placed by
the Court on the voluntary assumption of responsibility through the
implementation of a sustainability policy. The duty of care was not so much
expanded upon as confirmed to exist where responsibility for one element of the
subsidiary was passed onto the parent company. The fact that the element
happened to be of an environmental nature had no more bearing on the
imposition of liability than if, for example, the element in question had been the
hiring practices of the subsidiary. The decisive factor for the Court was whether
there was responsibility and control of the sector that caused damage to the
victims,71 and not whether environmental damage was caused by the subsidiary in
the first instance, as would be the case under eco-liability.
By forcing the Supreme Court to examine whether liability can even be
applied in the first place, the spectrum is shifted away from environmental
pollution to a more traditional application of common law negligence principles.
Principles, which, by their incremental nature, lack the urgency required to
address environmental issues. Such urgency has been reflected in comparative
jurisprudence, with both Urgenda v The Netherlands72 and Royal Dutch Shell v Friends
of the Earth Netherlands73 relying on the emergency nature of the climate crisis to
justify significant restrictions on the capacity of state and commercial actors to
continue with their slow pace of reducing carbon emissions. This is relevant
insofar as it shows that a Court can be cognisant of the importance of
Elvis Ojeda, ‘Transnational Corporate Liability Litigation and Access to Environmental
Justice: The Vedanta v Lungowe Case’ (2021) 6 London School of Economics Law Review
223.
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environmental accountability. However, Urgenda concerned the actions of the
state itself and made reference to international obligations that are not directly
applicable to a private entity.74 Similarly Royal Dutch Shell was dependent upon
domestic climate legislation and did not concern questions of liability.75 These
cases indicate that statutes can be important tools for judicial recognition of
environmental interests. Yet, they are of little assistance to an expansion of the
Vedanta ruling, given the absence of a statute codifying and applying eco-liability
to circumstances akin to Vedanta or Okpabi, as will be discussed further in Part
III.
In the absence of a dedicated scheme of eco-liability, Vedanta struggles to
reconcile traditional liability principles with the overarching need to hold the
parent company to account. This need for accountability can be derived from the
fact that, when considering the environment to be a structural stakeholder, and
the broader urgency of the climate crisis, it is argued that this stakeholder should
maintain a position of priority in the legal hierarchy. While this is somewhat
achieved through the recognition of jurisdiction, the emphasis on the ‘group wide
policy’ to identify a duty of care leaves a great deal of scope for ambiguity.76 For
example, were a parent company to provide a disclaimer absolving them of
supervision of the group wide policy, or the subsidiary consciously and
deliberately ignores the policy, it is unclear how this ruling could be expanded to
encompass liability for the parent company. Traditional liability would arguably
see this as too broad an expansion of the ruling, subject to a possible emphasis
on the public policy element intertwined within the Caparo test.77 By contrast, the
establishment of eco-liability would allow for a statutory exception to ordinary
duty of care principles without compromising on the coherence of tort law due
to its narrowly defined nature. It could be argued that the Caparo test grants some
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leeway to create an eco-liability regime through incrementalism.78 However, this
is unlikely to be achieved at a pace conducive to the immediate need for increased
accountability. Incremental expansion is dependent upon a slow reformulation of
case law to achieve the desired application of liability.79 In the meantime, drastic
action is required to curtail polluting business activities. 80 Such a rapid
remodelling of liability would therefore be more appropriately achieved through
the swift passing of an eco-liability statute.
Thus, Vedanta represents a traditional approach to liability that, while
positive in terms of the outcome of the case, is not conducive to a straightforward
application of liability, in circumstances where a subsidiary has caused
environmental damage in the absence of direct evidence of parent company
control. An eco-liability regime would achieve this expansion without
compromising on common law principles of negligence. The justifications for this
regime have become even more apparent in the aftermath of Okpabi v Royal Dutch
Shell.81
III. OKPABI V ROYAL DUTCH SHELL: TWO STEPS FORWARD,
ONE STEP BACK.
It is submitted that Okpabi v Royal Dutch Shell represents and compounds the
previous conservatism witnessed in Vedanta. In a similar vein to Vedanta, the case
concerned environmental damage to a Nigerian tribe caused by oil spills from a
subsidiary of the UK domiciled company Royal Dutch Shell plc. The question
was once again one of jurisdiction; whether the parent company could be held
liable for the damage caused and therefore whether the case could be determined

Ken Oliphant, ‘Against Certainty in Tort Law’ in Stephen GA Pitel, Jason W Neyers,
Erika Chamberlain
(eds), Tort Law Challenging Orthodoxy’ (Hart Publishing 2013).
79 Mark Cannon QC, ‘The Caparo Illusion: The Three-Stage Test Has Gone - What
Happens Next?’ (4 New Square, 13 August 2019) <https://www.4newsquare.com/wpcontent/uploads/2019/09/The-Caparo-Illusion-by-Mark-Cannon-QC-and-JoshuaFolkard-of-4-New-Square-Chambers.pdf> accessed 22 August 2021.
80 IPCC, ‘Climate Change 2021: The Physical Science Basis. Contribution of Working
Group I to the Sixth Assessment Report of the Intergovernmental Panel on Climate
Change’ (Cambridge University Press, 2021).
81 [2021] UKSC 3.
78

2021

LSE LAW REVIEW

75

by a UK Court. In ruling that Royal Dutch Shell could be held liable, the Court
determined that the level of control exerted by the company over its subsidiary
justified the imposition of liability.
In one sense, Okpabi serves as the best-case scenario under the current
limitations of relying on traditional duty of care principles. By confirming the
ruling in Vedanta, it leaves open the possibility that a parent company who has
clearly been using a subsidiary as a means of externalizing risk, while maintaining
internal control can suffer some form of penalty. The emphasis on active
governance over internal corporate structure is a logical method of circumventing
limited liability, with the presence of sustainability policies establishing a useful
starting point of any evidentiary investigation.82
However, Okpabi also reinforces the difficulties that Vedanta could
potentially face were any attempt to be made to directly confront the
environmental issues at stake. It was noted that establishing liability of the parent
company for the activities of a subsidiary is not ‘a novel category of negligence’.83
Therefore, ‘control is just the starting point’ when it comes to identifying whether
a duty of care exists.84 While this can result in positive outcomes where the parent
company has been an active participant in the pollution caused by its subsidiary,
it arguably encourages a greater degree of separation designed to absolve the
parent company of responsibility where they lack such control. Indeed, Okpabi
arguably tightens the standard by noting that ‘control of a company and de facto
management are two different things’.85 If de facto management of a subsidiary is
required to assert liability for the parent, it is submitted that this facilitates the
wider externalisation of risks in a manner likely to encourage greater
independence within these subsidiaries. Such greater independence would be
justified on the basis that it would avoid a parent company being perceived as the
de facto manager, thus leading to an avoidance of liability under the Okpabi
standard. The independence of subsidiaries is not in itself a negative outcome.
However, there is evidence to suggest that subsidiaries with a higher degree of
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independence are prone to higher carbon emissions. 86 The subsidiary is also
unlikely to have the same financial resources necessary for full compensation of
the victims of pollution,87 thus exacerbating existing issues around remedying
environmental injustice.88 Additionally, there is not the same incentive on the
parent company to ensure that its business model is operating in a sustainable
manner. Any centralisation of environmental authority could potentially lead to a
lawsuit in a similar vein to those that occurred in Vedanta and Okpabi.89 This in
turn could lead to greater systemic errors within environmental matters that result
in a higher likelihood of pollution, due to the continuation of the use of
independent subsidiaries. 90 Thus, the environment both globally and as a
corporate stakeholder will remain disproportionately impacted by this implicit
encouragement to maintain subsidiaries that operate in as independent a manner
as possible.
From a jurisdictional perspective, it is helpful that the Court recognised its
capacity to rule on the case in question. If the Court acknowledges that parent
companies can be held accountable in their domiciled jurisdiction, this at least
shows a willingness to engage in environmental matters occurring in more
vulnerable parts of the world. While environmental issues were not the focal point
of the discussion on jurisdiction, the Court does note the presence of group-wide
environmental policies and the knowledge Royal Dutch Shell had of the oil spills
in making its determination. If a statutory regime of eco-liability were to be
imposed, it could solve many of these jurisdictional complexities; allowing for
greater judicial discussion over the nature and extent to which liability should
apply to the parent company.
Okpabi is perhaps as far as the Court can go without compromising
traditional concepts of tortious liability. The warning against conducting a ‘mini
Don Grant and Andrew W Jones, ‘Are Subsidiaries More Prone to Pollute? New
Evidence from the EPA's Toxics Release Inventory’ (2003] 84 Social Science Quarterly
162.
87 Stefan Lo, ‘Piercing of the Corporate Veil for Evasion of Tort Obligations’ (2017] 46
Common Law World Review 42.
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trial’ during a discussion on jurisdiction is perhaps an indicator that the courts
themselves are uncertain as to what extent they can pierce the veil to allow for
parent companies to be held responsible.91 The emphasis as to the extent to which
the parent company supervised the activities of the subsidiary is a practical
method of reconciling limited liability with reality. Yet, it may not go far enough
to ensure an urgent shift in favour of recognising the importance of the
environment as a stakeholder. The Court is slow to expand on what was already
confirmed in Vedanta and does not perceive environmental matters as sufficient
to justify a distinct category of negligence. Okpabi shows that, in the absence of
statutory guidance, it is unlikely that the Court can pursue eco-liability, with a
specific focus on the damage caused to the environment as opposed to the
question of whether liability can even be said to apply in the first place. Further,
it lacks the expansiveness that would be needed for a large-scale application of
liability centred around whether the subsidiary caused damage to the
environment. Case law as a means of imposing eco-liability is impaired by this
relative conservatism. By contrast, a statute is more capable of imposing ecoliability in a rapid manner that is conducive to a higher degree of accountability
for parent companies. Therefore, it is necessary to analyse the effects that the
introduction of an eco-liability statute would have on future jurisprudence.
IV. ANALYSING THE PARENT COMPANY LIABILITY FOR
ENVIRONMENTAL DAMAGE BILL
In assessing what statutory eco-liability would look like, it is pertinent to
examine the Parent Company Liability for Environmental Damage Bill proposed
by the Chancery Lane Project.92 This Bill represents a progressive effort to outline
what eco-liability would look like and what mitigation measures could be put in
place to mitigate any areas of unfairness.
Under the proposed Bill there would be a new offence of causing gross
environmental damage. Section 1 of the Bill states that ‘A relevant commercial
organisation (‘C’) is guilty of an offence under this section if a subsidiary
ibid 120.
Company for Environmental Damage Bill’ (The Chancery Lane Project, 28
March 2021) <https://chancerylaneproject.org/model-laws/1530-2/> accessed 27 July
2021.
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undertaking causes, or is reckless as to causing, Gross Environmental Damage,
whether in the United Kingdom or another jurisdiction’. 93 A company found
guilty of this offence can be subject to heavy fines of up to 20 million Euros or
4% of the company’s annual turnover.94 The Bill does provide however that ‘it is
a defence for C to prove that C had in place adequate procedures designed to
prevent subsidiaries of C from undertaking such conduct’.95
The Bill is quite clear in its objective of preventing companies from
externalising environmental risks to foreign subsidiaries to avoid accountability.
The inclusion of recklessness as a possible means of holding the company liable
would also lead to a higher degree of scrutiny over the subsidiary. This is due to
the additional risk of loose enforcement of sustainable practices eventually leading
to heavy fines. The stigma factor of being subject to an investigation as to whether
a company was guilty of this offence would add to the deterrent factor. This in
turn would encourage a greater emphasis on either appropriate accountability
mechanisms of subsidiaries by parent companies or the internalising of
environmental risks to assert full control. The encouragement of the relevant
Secretaries of State to publish guidelines also allows for flexible adjustments of
the term ‘gross environmental damage offence’ to encompass new and developing
means of pollution. 96 The relative degree of independence granted to the
Secretaries of State in this regard allows for the expertise of their departments to
be used to identify these developing methods of pollution and adjust guidelines
accordingly.
The Bill does perhaps suffer from its brevity. For example, there is no
specific definition of the term ‘gross environmental damage’. The expression
‘gross’ would imply that any and there may be some form of minimum threshold
of environmental damage that must be met. If this is the case, then the Bill would
benefit from setting out what this threshold is or how the term ‘gross’ intertwines
with the broader offence. In the absence of this, there could be scope for
ambiguity where it is unclear as to the extent of the damage caused by the
subsidiary.
ibid Section 1.
ibid Section 8.
95 ibid Section 3.
96 ibid Sections 4-7.
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This problematic ambiguity is particularly relevant where the damage of the
subsidiary may not have immediately apparent effects but is instead exacerbating
global warming. An oil spill will have clear victims and a chain of causation that
can, as evidenced in Okpabi, be linked to the parent company through a complex
legal manoeuvre. However, excessive oil production may not appear prima facie
harmful, despite the fact it will have an objectively worse impact on the
environment as a whole.97 It could be argued that this attempt to hold companies
accountable for their negative impact on climate change may leave far too much
uncertainty in the law. This could be mitigated through the publication of the
aforementioned guidelines by the Secretaries of State, particularly in the wake of
the upcoming COP 26 global climate change conference,98 which should provide
further indication as to the extent to which governments are expected to hold
businesses liable for their actions, or lack thereof on climate change.99
The defence provided by the proposed Bill appears designed to prevent a
parent company being unfairly penalised where they have attempted to
appropriately supervise their subsidiaries’ environmental activities. This would be
effective in encouraging compliance with higher standards of oversight, while
acknowledging that subsidiaries can still act as independent operators in a manner
unpredictable to the parent company. At the same time, strict liability offences
have been shown to be effective in the historical context of policing pollution.100
It is thus submitted that a defence of this nature is not entirely necessary when
implementing eco-liability. Similarly, a strict liability offence, applied to the parent
company for the action of its subsidiaries, would require an even greater degree
of scrutiny conducive to reducing environmental risks.101 This can be connected
to the fact that strict liability serves a broader public objective to reduce
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environmental harm,102 aligning with the more specific goal of reaching net zero
carbon emissions in the UK by 2050.103 While it was noted above that previous
strict liability offences did lead to an increased externalisation of risk, this only
applied where strict liability operated in the context of offences committed by the
parent company.104 Were it to be applied to the broader corporate structure i.e.,
the parent company and its subsidiaries, the loophole caused by externalisation
would be removed and there is likely to be a more positive result in terms of
environmental accountability. However, it may be unfeasible to implement such
a policy given the unprecedented level of potential litigation stemming from the
absence of a defence measure.105 If a parent company can be held liable without
any means of defence, it may open the floodgates to a high volume of claims any
time an environmental issue arises within the corporate structure.106 The focus
shifts from appropriate accountability to finding means through which to address
a potentially endless stream of compensation claims. 107 Consequently, the
defence as outlined above offers a potential appropriate balance between
adequate scrutiny and the avoidance of floodgate concerns.
The statue proposed by the Chancery Lane Project illustrates the potential
scope and effectiveness of an eco-liability regime. The Bill, while brief in nature,
directly addresses the need for the environment to have its interests vindicated
through increased accountability. At the same time, the defence measures
suggested by the Chancery Lane Project would alleviate concerns about unfair
punishment of parent companies who genuinely seek to prevent their subsidiaries
from damaging the environment. It is acknowledged, however, that there remain
several lingering issues that must be addressed to justify the implementation of
eco-liability. These issues will be refuted in greater detail in Part V.
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V. REFUTING CONCERNS REGARDING THE
IMPLEMENTATION OF ECO-LIABILITY
There are several concerns that could stem from the creation of a statutory
eco-liability regime. These concerns include the potential risk of legal uncertainty
and possible unfairness to the parent company where a subsidiary breaks
environmental guidelines. There is also the traditional allegation that any attempt
to limit the scope of limited liability has a disproportionately negative impact on
investment.108
Legal uncertainty is a central concern with any attempt to compromise
traditional limited liability principles. 109 It is argued however that this can be
mitigated through the imposition of eco-liability via a statute as opposed to the
complex legal tricks seen in Vedanta and Okpabi. By operating within a narrowly
defined parameter, coupled with an appropriate degree of statutory guidance,
there is no reason eco-liability would lead to excessive uncertainty should any
conflict arise. This is particularly relevant in light of the increased codification of
sustainable corporate governance and the encouragement of mechanisms
designed to promote sustainable business models.110
The concern surrounding unfairness to the parent company largely stems
from traditional Caparo duty of care principles.111 It could be argued that allowing
a parent company to assume liability for the actions of a subsidiary that had
disobeyed environmental guidelines would penalise companies who at least
attempt to implement sustainable practices. 112 However, this scenario would
ignore the incentive effect eco-liability would have on companies to increase
supervision over their subsidiaries. Tortious liability does have an ability to
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encourage greater supervision.113 However, this would be achieved at a slower
rate than is necessary for the immediate need for increased environmental
accountability. 114 More than mere guidelines would be needed to avoid any
potential legal implications, and parent companies would be more likely to
implement strict enforcement of ESG policies. Additionally, if the Chancery Lane
Project Eco-Liability Bill is accepted in its present version, the defence for a
parent company that took adequate measures to supervise their subsidiary would
mitigate allegations of unfairness.
Similarly, while it could be unfair to hold the parent company accountable,
it would be even more unfair if only the assets of the subsidiary company were to
be made available as compensation for environmental damage. The first
perception of unfairness relies on an individual notion that no single entity should
have to take responsibility for something that, according to individualism, is not
their fault. 115 This overlooks the potential for a more holistic concept of a
company that borrows elements from both the single economic entity doctrine,
which removes the distinction between a parent company and subsidiaries,116 and
the outlined gradual shift towards stakeholder capitalism.117 As was outlined in
Part I, there has been a trend towards viewing a company as having a purpose
beyond just the creation of value for shareholders. 118 Such a neo-collectivist
attitude would undoubtedly blur the lines of limited liability. It is submitted that
this blurring is justified on the basis of a higher standard of scrutiny being required
to avoid the sacrifice of obligations towards the environment as a stakeholder.
There has already been litigation that acknowledges the urgency of the climate
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crisis,119 which in turn acts as a justification for this higher standard of scrutiny.120
Were the individual perception of unfairness to be adhered to, this would have
broader and worse ramifications for both the environment and wider
stakeholders, in the sense that there may be insufficient assets owned by the
subsidiary to ensure adequate compensation for environmental damage. Thus, the
traditional (as opposed to a holistic) view of unfairness is not the best metric by
which to assess the ramifications of a curtailed limited liability regime. When
viewed through a more holistic lens rather than the traditional one, as is
increasingly becoming the norm among businesses,121 it becomes clear that the
traditional perception of unfairness is an insufficient reason to justify the
continuation of the present application of limited liability.
With regard to the negative impact on investment, the argument seems to
ignore the increased profit that lies in pursuing sustainable business models. There
has been rapid growth in the demand for sustainable finance, which has been
coupled with increased regulation across Western markets designed to promote
and encourage sustainable capitalism.122 This encouragement is set to increase,
particularly in light of sustainability discussions at the 2021 G7 summit and the
impending COP 26 conference.123 Further, there has been a shift in comparative
jurisprudence to holding polluting companies to account for their actions, leading
to increased business costs for recalcitrant businesses. Royal Dutch Shell v Friends of
the Earth Netherlands, for example, saw a Dutch Court order the Royal Dutch Shell
and its subsidiaries to reduce their carbon emissions by 45% by 2030.124 A failure
to do so will lead to further litigation and heavy penalties for any fossil fuel
company. Consequently, eco-liability merely acts as an additional incentive to
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pursue environmentally friendly investments that are already being encouraged
under existing commercial ventures. 125 Specifically, an eco-liability statute
represents a continuation of policies that promote sustainable business models
and can be aligned with wider regulation of the green economy.126 Any negative
impact on investment would only affect companies who are already at risk due to
an inability to adjust to modern markets' desire for green commerce.127
These concerns would also ignore the increased likelihood of parent
companies internalising these environmental risks to avoid a loss of oversight over
an element to their business that they are now to be held accountable for under
either scenario. If a parent company is conscious that they have a legal obligation
to enhance environmental safeguards, it would be logical to pursue this through
internal mechanisms that can be assessed directly by the relevant directors.128
Coupled with the already discussed rise of sustainable investment,129 it is apparent
that the benefits of eco-liability on both an individual business and the market as
a whole refute or outweigh any challenges that could be posed by critics.
CONCLUSION
In conclusion, it has been argued that statutory liability should be imposed
on parent companies for environmental damage caused by their subsidiaries. The
term eco-liability is used to demonstrate how such liability is needed in line with
the recognition of the environment as a silent and structural stakeholder. The
environment's position as a stakeholder can be justified on the basis of its
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increasing influence on business activities both commercially and in line with
modern corporate governance. This in turn results in falling within the definition
of a secondary stakeholder provided by Clarkson and others, 130 thereby
consolidating evidence of its status as an independent stakeholder that must have
its interests protected. The rulings in Vedanta and Okpabi illustrate how current
principles of limited liability struggle to achieve a sufficiently wide-ranging degree
of liability to incentivise business to increase environmental oversight. While the
cases are not without merit, they lack the ability to ensure appropriate protection
of the environment when the latter is considered a stakeholder that must have its
interests prioritised in the face of severe climate change.131
The Bill proposed by the Chancery Lane Project does offer a positive
example of how this struggle could be overcome through legislation, though some
additional detail and amendments may be required in order to enforce an effective
eco-liability regime. Nevertheless, a statute would offer greater clarity for
businesses seeking to implement higher standards of environmental protection,
with the suggested defence measure preventing an unfair penalisation of parent
companies who implement adequate environmental procedures. There are also
concerns surrounding uncertainty and the discouragement of investment were an
eco-liability regime to be introduced. However, these can be addressed through
the use of a statute, as opposed to case law, in order to provide greater guidance
on the law. More broadly, the shift towards stakeholder capitalism and ESG based
investment practices illustrates how eco-liability is a continuation of existing
policy models designed to promote sustainable business activity. Eco-liability is a
logical extension of accountability to reflect this green commercial environment.
Its adaptation should therefore be welcomed as a sign of progressive oversight by
both the legislature and the Courts seeking to enforce greater environmental
accountability.
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<https://economictimes.indiatimes.com/industry/renewables/climate-change-stateemergency-and-stakeholder-pursuit/articleshow/85829542.cms> accessed 13 November
2021.
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The Headscarf Debate Returns to Luxembourg: A
Second Chance for Religious Freedom?
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ABSTRACT
The CJEU’s July 2021 judgment in WABE and Müller (Joined Cases C-804/18 and C341/19) was anticipated by observers as a sequel to two earlier, highly controversial decisions
regarding EU anti-discrimination law and workplace bans on religious dress, Achbita and
Bougnaoui. In Achbita, the Court held that EU law permitted employers to prohibit employees
from wearing Islamic headscarves and other religious symbols as part of a corporate neutrality
policy. These earlier judgments were roundly criticised by commentators as weakening the
protection from religious discrimination in the workplace. This contribution will engage with the
Court’s recent judgments, summarising first the decisions in Achbita and Bougnaoui and the
criticism directed at them. It will then consider the framing of the preliminary references in
WABE and Müller before turning to the Opinion of Advocate General Rantos and the Court’s
judgment. This contribution concludes that the Court’s recent judgment addresses many of the
key problems with Achbita and Bougnaoui - in particular, the role of fundamental rights in the
proportionality assessment as well as the ability of Member States to go beyond the minimum
standard set by Union law. However, other issues remain open, so these decisions represent an
important but cautious step forward from the perspective of religious freedom and nondiscrimination in the workplace.
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INTRODUCTION
In July 2021, the CJEU’s judgment in WABE and Müller1 was handed down.
Both cases arrived as preliminary references from German courts and concerned
Muslim women who had been disciplined by their employers for wearing
headscarves to work. Those cases in many ways represented a sequel to the
Court’s 2017 judgments in Achbita2 and Bougnaoui3 in which the CJEU interpreted
the meaning of religious discrimination for the purposes of the Employment
Equality Directive4 for the first time.
In Achbita, the Court found that an employer’s corporate neutrality policy
prohibiting employees from wearing any visible signs of their religious,
philosophical, or political convictions and beliefs may justify indirect
discrimination on the basis of religion or belief, within the meaning of Article
2(2)(b) of the Employment Equality Directive. In Bougnaoui, it ruled that a
customer’s wish not to be served by a headscarved employee could not constitute
a ‘genuine and determining occupational requirement’ - a defence to direct
discrimination - within the meaning of Article 4(1) of the Directive.
The twin judgments in Achbita and Bougnaoui made waves far beyond the
world of EU lawyers. As they related to debates about pluralism, tolerance,
integration, and diversity which were then and are now a cause of contention
across Europe, the rulings were widely reported in the press and discussed in
academia. Both the reach of the decisions and the tenor of the relevant responses
to them are perhaps best illustrated by the fact that the New York Times editorial

Joined Cases C-341/19 and C-804/18 IX v WABE eV and MH Müller Handels GmbH v
MJ, EU:C:2021:594.
2 Case C-157/15 Samira Achbita and Centrum voor gelijkheid van kansen en voor racismebestrijding
v G4S Secure Solutions NV, EU:C:2017:203.
3 Case C-188/15 Asma Bougnaoui and Association de défense des droits de l’homme (ADDH) v
Micropole Univers SA, EU:C:2017:204.
4 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework
for equal treatment in employment and occupation, [2000] OJ L 303/16 (Employment
Equality Directive).
1
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board decided to comment on the cases under the headline ‘Legalizing
Discrimination in Europe.’5
The two preliminary references from German courts presented the CJEU
with an opportunity to answer its critics. This article aims to evaluate whether the
Court took up this invitation to revisit its case-law. Section II will consider the
prelude to the current cases, i.e., the CJEU’s 2017 judgments in Achbita (C157/15) and Bougnaoui (C-188/15), and the academic criticism they triggered.
Section III will summarise the context and questions referred from the Hamburg
Labour Court and the Federal Labour Court in WABE and Müller. Section IV
deals with the Opinion issued by Advocate General Rantos in those two cases,
while Section V considers the Court’s judgment of 15 July 2021. The judgment
will be analysed in Section VI, concluding in Section VII that it represents an
incremental step forward from the contested Achbita and Bougnaoui decisions, with
both positive and negative aspects present in the current judgments concerning
religious freedom in the workplace.
I. THE PRELUDE: ACHBITA AND BOUGNAOUI
Achbita concerned a Muslim woman who worked as a receptionist with G4S
in Belgium. Three years into her employment, she informed her line managers
that she intended to wear an Islamic headscarf to work. Her employer notified
her that this violated a company rule - unwritten at the time but later codified prohibiting employees from wearing any visible signs of religious, philosophical,
or political convictions. Ms Achbita was dismissed in June 2006 after she insisted
on wearing her headscarf. The Belgian Court of Cassation referred the case to the
CJEU, asking whether Article 2(2)(a) of the Employment Equality Directive
meant that Ms Achbita did not suffer direct discrimination where her employer’s
rule covered all signs of political, religious, or philosophical beliefs.
The second case, Bougnaoui, was referred to Luxembourg by the French
Court of Cassation. It concerned a young woman who had been dismissed from
her job as a design engineer after a client complained about her headscarf, while
Editorial, ‘Legalizing Discrimination in Europe’ New York Times (New York, 15 March
2017) <https://www.nytimes.com/2017/03/15/opinion/legalizing-discrimination-ineurope.html> accessed 5 November 2021.
5
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she insisted on wearing it. The French court inquired whether the client’s wishes
in this case could constitute a ‘genuine and determining occupational
requirement’, as per Article 4(1) of the Directive.
In both cases, the Court began by interpreting the term ‘religion’ in Article
1 of the Directive. Following the case-law of the European Court of Human
Rights (ECtHR) on Article 9 of the European Convention on Human Rights
(ECHR), it determined that the term ‘religion’ encompassed both the internal and
external elements of religion, i.e., having a belief as well as expressing it in public.6
In the Achbita judgment, the Court concluded that G4S’s neutrality policy could
not constitute direct discrimination given that it caught political, philosophical
and religious beliefs all equally and in a ‘general and undifferentiated’ manner,
there being nothing in the file to suggest the rule was applied differently to Ms
Achbita than to other workers.7
The Court then went on to consider whether there might have been indirect
discrimination, which arises ‘where an apparently neutral provision, criterion or
practice would put persons having a particular religion or belief [or other
protected characteristic] at a particular disadvantage compared with other
persons’, according to Article 2(2)(b) of the Directive. However, such differential
treatment is permissible if it pursues a legitimate aim and is an appropriate and
necessary way of achieving that aim.8 The Court found the desire to display an
image of neutrality to be a legitimate aim for an employer, linking it to the
protection of the freedom to conduct a business in Article 16 of the EU Charter
of Fundamental Rights (‘the Charter’) as well as referring to case-law of the
European Court of Human Rights to that effect. 9 With respect to
appropriateness, the Court considered that the policy had to be consistently and
systematically applied.10 The policy would qualify as necessary if it was applied
only to employees in customer-facing roles, and the referring court should
consider whether it would have been possible for G4S, ‘without being required to

Achbita (n 2), paras 25-28; Bougnaoui (n 3), paras 27-30.
Achbita (n 2), paras 29-32.
8 Employment Equality Directive (n 4), art 2(2)(b)(i).
9 Achbita (n 2), paras 37-39.
10 ibid paras 38-40.
6
7
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take on an additional burden’, to move Ms Achbita into a position without
customer exposure instead of dismissing her.11
In Bougnaoui, the Court repeated its conclusion from Achbita that an
employee’s dismissal for breaching a rule prohibiting religious, political or
philosophical items in the workplace could constitute indirect discrimination, but
would not do so if Ms Bougnaoui’s employer was pursuing a legitimate aim - such
as maintaining neutrality towards customers - and the means were appropriate
and necessary.12 If no such rule were in place, the question remained whether a
customer’s desire not to be served by a headscarved employee could constitute a
genuine occupational requirement within the meaning of Article 4(1) of the
Directive. The Court ruled that this concept should be construed to encompass
only those requirements which were ‘objectively dictated by the nature of the
occupational activities concerned or of the context in which they are carried out’,
and not subjective considerations such as an employer’s willingness to take
account of a customer’s wishes.13
In academia, the judgments were criticised on a variety of points.
Commentators were split on whether the Court had correctly approached the
issue of direct discrimination. The source underlying this disagreement is which
category of people is chosen as the comparator.14 Thus, some argued that rather
than comparing Ms Achbita’s position to that of other employees wishing to
express their belief, the Court should have compared hers with that of an
employee expressing no belief.15 The Court’s acceptance of corporate neutrality as
a legitimate aim was another point of contention: while neutrality in the public
sector had been recognised as a legitimate aim, its extension into the private
sphere seemed to some ‘a big leap’.16 The reference to Article 16 of the Charter ibid paras 42-43.
Bougnaoui (n 3), paras 32-33.
13 ibid paras 34-40.
14 Erica Howard, ‘Islamic headscarves and the CJEU: Achbita and Bougnaoui’ (2017) 24
Maastricht Journal of European and Comparative Law 348, 352.
15 Stéphanie Hennette-Vauchez, ‘Equality and the Market: the unhappy fate of religious
discrimination in Europe’ (2017) 13 European Constitutional Law Review 744, 747.
16 Eva Brems, ‘European Court of Justice Allows Bans on Religious Dress in the
Workplace’, (IACL-AIDC Blog, 26 March 2017) <https://blog-iacl-aidc.org/test3/2018/5/26/analysis-european-court-of-justice-allows-bans-on-religious-dress-in-theworkplace> accessed 27 July 2021.
11
12
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freedom to conduct a business - was perceived by many observers as one-sided.
The CJEU had cited the ECtHR judgment in Eweida17 as proof that the Strasbourg
judges accepted corporate neutrality as a legitimate aim capable of justifying
restrictions of religious freedom. However, in that decision, the ECtHR had
carefully balanced this legitimate interest against the employee’s rights under
Article 9 ECHR, ultimately finding that the latter ought to prevail:
[T]he Court has reached the conclusion in the present case that a fair
balance was not struck. On one side of the scales was Ms Eweida’s
desire to manifest her religious belief. As previously noted, this is a
fundamental right: because a healthy democratic society needs to
tolerate and sustain pluralism and diversity; but also because of the
value to an individual who has made religion a central tenet of his or
her life to be able to communicate that belief to others. On the other
side of the scales was the employer’s wish to project a certain
corporate image. The Court considers that, while this aim was
undoubtedly legitimate, the domestic courts accorded it too much
weight.18

By contrast, the CJEU in Achbita omitted any reference to Charter rights
which might support the employee’s case—such as Article 10 (freedom of
religion)19 or Article 31(1) (the right to work in conditions respecting of a worker’s
dignity).20 As a result, in Weiler’s words, ‘the comparison between Eweida and
Achbita is nothing less than embarrassing’,21 while Jolly writes that in the absence
of any element counterbalancing the employer’s commercial freedom, ‘the
proportionality exercise becomes almost superficial’.22 Beyond the technical issue
of how the two courts carried out the proportionality assessment, it is striking to
Eweida and Others v United Kingdom [2013] 57 EHRR 8.
ibid para 94.
19 Joseph Halevi Hurwitz Weiler, ‘Je Suis Achbita’ (2017) 15 International Journal of
Constitutional Law 879, 887 <https://doi.org/10.1093/icon/moy001>.
20 Monique Steijns, ‘Achbita and Bougnaoui: Raising more Questions than Answers’
(Eutopia
Law,
18
March
2017)
<https://eutopialaw.wordpress.com/2017/03/18/achbita-and-bougnaoui-raising-morequestions-than-answers/> accessed 26 July 2021.
21 Weiler (n 19), 888.
22 Schona Jolly QC, ‘Achbita & Bougnaoui: A strange kind of equality’ (Cloisters.com, 15
March
2017)
<https://www.cloisters.com/achbita-bougnaoui-a-strange-kind-ofequality/> accessed 26 July 2021.
17
18
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note how the ECtHR discusses the importance of religious freedom both to the
believer and to society as a whole. This contextualisation is entirely absent from
the Achbita judgment, raising the question of whether the CJEU failed to fully
appreciate the sensitive nature of the fundamental rights issue at stake in the case.
And while Bougnaoui makes clear that a customer’s wish not to see headscarved
employees is not a genuine occupational requirement, Achbita appeared to permit
employers to anticipate those very wishes by putting in place a neutrality policy.23
In other words, the practical effect of the decision in Bougnaoui was blunted by
that in Achbita.
Finally, there was concern that the outcome in these cases effectively
imposed the French tradition of laïcité, a conception of the separation of church
and state that imposes strict neutrality duties in the public sector,24 on all Member
States. While the principle of laïcité is not as such applicable to the private sector,
a sceptical attitude towards public expressions of religious belief carries over and
influences the legal position. 25 Thus, the French Court of Cassation had
previously accepted that a private nursery could require an employee to remove
her hijab pursuant to a neutrality policy.26 The French tradition also wields some
influence in Belgium, from where the Achbita reference originated. However, the
position in these countries stands in stark contrast to that in other European
nations, such as the Netherlands or the UK, which are more permissive of
religious expression in both the public and private sectors.27
The CJEU was thus faced with a diversity of approaches in the Member
States. As Advocate General Kokott had rightly pointed out in her Opinion in
Steve Peers, ‘Headscarf Bans at Work: Explaining the ECJ Rulings’ (EU Law Analysis,
14 March 2017) <http://eulawanalysis. blogspot.co.uk/2017/03/headscarf-bans-at-workexplaining-ecj.html> accessed 26 July 2021.
24 On the trajectory of laïcité in recent years, see Stéphanie Hennette Vauchez, ‘Is French
laïcité Still Liberal? The Republican Project Under Pressure (2004-15)’ (2017) 17 Human
Rights Law Review 285.
25 ibid.
26 In the so-called Baby Loup case, Cour de cassation (Assemblée Plénière), Arrêt n° 612
du 25 juin 2014 (13-28.369), FR:CCASS:2014:AP00612. To Hennette Vauchez (n 24
above), this case exemplifies the illiberal turn laïcité has taken in recent years, no longer
imposing obligations on public authorities only but on private individuals too.
27 Titia Loenen, ‘In Search of an EU Approach to Headscarf Bans: Where to Go After
Achbita and Bougnaoui’ (2017) 10 Review of European Administrative Law 47, 49-55.
23
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Achbita, the EU is bound to respect the national identities of the Member States
by virtue of Article 4(2) Treaty on European Union. 28 She wrote this in the
context of demanding respect for French laïcité. In the eyes of many observers,
however, the Court ultimately went much further than this. Cloots wrote that the
judgment appeared to have ‘elevated the Franco-Belgian tradition to Charter
level’29: since an employer’s desire to pursue a policy of neutrality was backed up
by Article 16 of the Charter, it would be hard to restrict. It seemed like the Court
had comprehensively interpreted the Employment Equality Directive,
determining for all Member States alike how the interests of employer and
employee ought to be weighed. While this might be welcomed in France and
Belgium, it could cause problems in those other Member States which are more
tolerant or protective of religious expression.
All in all, the outcome of the first cases on religious discrimination and the
Employment Equality Directive was underwhelming. From the unquestioning
acceptance of corporate neutrality as a legitimate aim to the omitted balancing
exercise and the lack of understanding of how important religious expression can
be for believers, the Achbita and Bougnaoui judgments were a missed opportunity
for the Court to ensure the effectiveness of EU equality law. Even more
problematically, the judgments seemed to have significantly restricted the leeway
available to Member States to provide a higher standard of protection, despite this
being foreseen in Article 8(1) of the Employment Equality Directive. In other
words, not only did EU law offer little protection to the employee in these
situations, it also prevented Member States from doing so, casting doubt on the
very idea of minimum harmonisation.30 The questions referred to the Court from
Germany less than two years after Achbita and Bougnaoui attest to the concerns
that existed about these judgments.
Case C-157/15 Samira Achbita and Centrum voor gelijkheid van kansen en voor racismebestrijding
v G4S Secure Solutions NV, EU:C:2016:382, Opinion of AG Kokott, para 125.
29 Elke Cloots, ‘Safe haven or open sea for corporate headscarf bans: Achbita and
Bougnaoui’ (2018) 55 Common Market Law Review 589, 621. Interestingly, in their
interventions in Achbita, both the French and the Belgian governments sided with the
employee: see AG Kokott’s Opinion (n 28), para 63.
30 This is the point made by Spaventa: Eleanor Spaventa, ‘What is the point of minimum
harmonization of fundamental rights? Some further reflections on the Achbita case’ (EU
Law Analysis, 21 March 2017) <http://eulawanalysis.blogspot.com/2017/03/what-ispoint-of-minimum-harmonization.html> accessed 30 July 2021.
28
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THE REFERENCES IN WABE AND MÜLLER

WABE is a charitable, non-denominational entity which runs childcare
centres across Germany. IX worked as a special needs carer for WABE from
2014, and in 2016 decided to start wearing an Islamic headscarf to work. In March
2018, WABE adopted a neutrality policy that required all employees in contact
with children and their parents to refrain from wearing any visible signs of their
political, philosophical, or religious beliefs in the workplace. An information sheet
issued by WABE confirmed that the Christian cross, Islamic headscarf, and
Jewish kippah were all caught by this policy. When IX insisted on wearing her
headscarf after this policy was issued, she was temporarily suspended and received
warnings from her employer. The Hamburg Labour Court (Arbeitsgericht Hamburg)
first asked whether the neutrality policy might constitute direct discrimination on
the basis of religion or belief as per Article 2(2)(a) of Directive 2000/78. It is clear
from the reference decision that the court was unconvinced by the logic deployed
in Achbita:
[D]irect discrimination based on religion or belief cannot become
indirect by virtue of the fact that non-religious employees are also
prohibited from certain behaviours. Whether the disadvantaged group
consisted exclusively of individuals with the protected characteristic
is, on the contrary, irrelevant to the question of direct discrimination.31

Secondly, it asked whether indirect discrimination on the grounds of religion
and/or gender could be justified where an employer wanted to implement a
neutrality policy in order to meet the subjective desires of customers. In other
words, clarification was needed on the interplay of Achbita and Bougnaoui.
The third question asked whether the Directive and Article 16 of the Charter
precluded national provisions requiring that the existence of a specific risk to the
employer, such as an economic disadvantage, be demonstrated before a ban on
religious clothing was permissible. This question was framed with reference to
Article 8(1) of the Directive, which permits Member States to adopt more
favourable standards of protection than those in the Directive. It aimed at the

Arbeitsgericht Hamburg 8. Kammer, EuGH-Vorlage vom 21.11.2018, 8 Ca 123/18,
para 83. The quote is the author’s translation from the original German text.
31
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tension between the CJEU’s acceptance of neutrality in the abstract as a legitimate
aim and the German Constitutional Court’s jurisprudence, which requires a
specific risk or disadvantage before a restriction of freedom of religion is
permissible.32
The second reference, MH Müller Handels GmbH v MJ, came from
Germany’s Federal Labour Court (Bundesarbeitsgericht). Müller owns a chain of
drugstores across Germany and other countries. MJ had been working at one of
Müller’s stores since 2002. In 2014, upon return from parental leave, she started
wearing a headscarf to work. After refusing her employer’s instruction to remove
it, she was first assigned to a different post where she was permitted to wear it,
before later being sent home when she refused to take it off. She was instructed
by her employer to comply with a company rule which—unlike the policies at
issue in Achbita and WABE—prohibited only ‘conspicuous’ or ‘large-scale’ signs
of religious, philosophical or political convictions.
The Bundesarbeitsgericht therefore asked, first, whether indirect discrimination
could only be justified by a neutrality policy that covered all visible signs of
religious, philosophical, or political convictions. If this question was answered in
the negative, the referring court inquired whether, in the examination of the
appropriateness of the measure under Article 2(2)(b)(i) of the Directive, Article
16 of the Charter may be weighed against freedom of religion in Article 10 of the
Charter and Article 9 ECHR. Echoing the Hamburg Labour Court’s third
question, it further asked whether national constitutional rules on freedom of
religion could also be taken into account in the balancing exercise, as more
favourable provisions within the meaning of Article 8(1) of the Directive. If
neither of these factors could be considered, the referring court finally asked
whether, in examining the validity of an employer’s instruction pursuant to a
neutrality policy, EU law required that national constitutional provisions on
freedom of religion be disapplied, even where the relevant provisions of EU
law—such as Article 16 of the Charter—referred to national laws and practices.
Taken together, the questions referred by the German courts in WABE and
MH Müller were perceived as an invitation to the CJEU to revisit its controversial
ibid para 98. Religious freedom is protected by Articles 4(1) and 4(2) of the Basic Law
(Grundgesetz) for the Federal Republic of Germany.
32
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Achbita/Bougnaoui judgments and clarify the questions that the Court had then left
unanswered.33
III. AG RANTO’S OPINION
AG Rantos delivered his Opinion in the cases on 25 February 2021.34 On
the first question in WABE, the Advocate General follows the logic of Achbita,
with which he ‘fully concurs’ despite the criticisms levelled at it:
[D]irect discrimination within the meaning of Article 2(2)(a) of
Directive 2000/78 cannot occur where all religions or beliefs are
covered in the same way by the internal rule.35

On the second question, whether employers are entitled to anticipate
customer desires through neutrality policies, AG Rantos affirms Bougnaoui: where
no neutrality policy exists, a customer’s desire not to be served by a headscarved
employee is not a genuine occupational requirement, and it is not capable of
justifying indirect discrimination.36 He then writes that there may be other reasons
to introduce such a policy, including customers’ wishes.37 In WABE’s case, this
may be the desire of parents that their children’s teachers not express their beliefs,
which the Advocate General links to Article 14(3) of the Charter, the right of
parents to ensure the education and teaching of their children in conformity with
their religious, philosophical and pedagogical convictions. 38 More broadly, the
freedom to conduct a business extends to a company’s ‘willingness to respect
customers’ wishes, in particular for commercial reasons’.39
Thus, AG Rantos takes the step that many commentators saw implied in
Achbita/Bougnaoui: the anticipation of the subjective wishes of customers via a
neutrality policy is legitimate. He fails to explain why this is the case, if it is equally
Erica Howard, ‘Headscarves return to the CJEU: Unfinished business’ (2020) 27
Maastricht Journal of European and Comparative Law 10.
34 Joined Cases C-804/18 and C-341/19 IX v WABE eV and MH Müller Handels GmbH v
MJ, EU:C:2021:144, Opinion of AG Rantos.
35 ibid para 55.
36 ibid para 64.
37 ibid para 65.
38 ibid.
39 ibid para 67.
33
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not legitimate for an employer to bow to a customer’s request that there should
be ‘no veil next time’. 40 McCrea has suggested that the seeming discrepancy
between the two judgments is simply a result of the different legal frameworks in
the Employment Equality Directive for indirect and direct discrimination. 41
Another explanation is that in one case, the customer is clearly opposed to a
particular expression of faith, while in the other the customers’ preferences
remain hypothetical and in the abstract. However, it is not unrealistic to assume
that employers who enshrine workplace neutrality policies are in fact thinking of
the kind of customer views that were expressed in Bougnaoui. Is there a practical
difference, then, between the two situations? If the distinction hinges only on
whether a particular sentiment is spoken out loud or not, it would be hard to
disagree with Peers’ argument that it is no more than a ‘legal fiction’. 42
Unfortunately, the Opinion does not seize the opportunity to clarify and shed
more light on this matter.
Advocate General Rantos then turns to the first question in Müller, whether
a rule that prohibits only large-scale and conspicuous signs of religious or other
convictions can be justified. The Advocate General thinks it does, but not all of
his arguments are convincing. While conceding that even small-scale signs may
be noticed by the attentive customer, he takes the view that they would be
incapable of causing ‘upset’ to the customer of another faith. 43 This logic is
problematic. Firstly, by using the capacity to upset customers as a relevant criterion,
the Advocate General seems to confirm that this is what neutrality policies are
primarily about, rather than projecting a certain brand image. Secondly, since all
four references discussed here related to Islamic headscarves, which were deemed
‘large-scale’ symbols by Müller, and the typical example used for a small-scale
religious sign is a Christian cross necklace or pendant, Rantos further appears to
confirm that only certain religions upset European customers. Finally, the broad
assertion that small-scale expressions of one’s belief or convictions could never
upset other people must be questioned.

As the client had told Ms Bougnaoui’s employer: Bougnaoui (n 3), para 14.
Ronan McCrea, ‘Faith at Work: the CJEU’s headscarf rulings’ (EU Law Analysis, 17
March
2017)
<http://eulawanalysis.blogspot.com/2017/03/faith-at-work-cjeusheadscarf-rulings.html> accessed 30 August 2021.
42 Peers (n 23).
43 Opinion of AG Rantos (n 34), para 74.
40
41
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AG Rantos goes on to argue that it is not impossible for such a limited
policy to be applied in a consistent and systematic manner, which is for the
referring court to ascertain.44 He then responds to the applicant and the Greek
and Swedish governments, who argued that a rule like the one in place at Müller
disproportionately affects those groups who wear particularly visible religious
signs. Rantos writes that to follow this logic would mean that only a ban on any
signs of religious or other convictions would be appropriate, an outcome that is
‘paradoxical in the light of the objective of Directive 2000/78, which seeks to
combat discrimination on the grounds of religion or belief’.45 He goes on to state:
[O]therwise the total prohibition – without exception – on the visible
wearing of any sign of political, philosophical or religious beliefs
would go beyond what is necessary and would, in respect of those
who have chosen to wear a small-scale sign, be punitive, solely because
other persons have chosen to wear conspicuous signs.46

As Howard points out, this contradicts the Advocate General’s
endorsement of Achbita and his conclusion that there is a spectrum of permissible
approaches by employers, from complete freedom to wear religious symbols to a
total prohibition.47 If a total ban extending to even small-scale, inconspicuous
signs goes beyond what is strictly necessary, then Achbita cannot stand. On the
other hand, policies like the one at stake in Müller raise the issue of whether it is
at all possible to draw a line between conspicuous and inconspicuous signs of
beliefs without arbitrariness, a matter which the Advocate General leaves to the
national courts.48
Then, combining the similar questions referred by the two courts, Rantos
turns to the issue of whether Article 8(1) of the Directive permits national courts
to take into account national constitutional rules as more favourable provisions
when examining indirectly discriminatory measures. He concludes that it does
not, as the purpose of Article 4(1) of Germany’s Basic Law is to protect freedom
ibid para 77.
ibid para 79.
46 ibid.
47 Erica Howard, ‘Headscarves and the CJEU: protecting fundamental rights or pandering
to prejudice’ (2021) 28 Maastricht Journal of European and Comparative Law 1, 18.
48 Opinion of AG Rantos (n 34), para 76.
44
45
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of religion rather than strengthen the principle of equal treatment. This provision
of national law thus falls outside the scope of Article 8(1) according to the
Advocate General.49
Next, he responds to the Federal Labour Court that Article 10 of the Charter
and Article 9 ECHR are irrelevant to the determination of the appropriateness
and necessity of a private company’s neutrality rules. To the Advocate General, a
balancing of competing rights need only take place during the legitimate aim stage
of the proportionality test - the point at which the Achbita judgment refers to
Article 16 of the Charter and Article 9 ECHR.50 After this point, the freedom to
conduct a business is no longer relevant, and neither are any other rights.51 Then,
the Advocate General draws a sharp distinction between freedom of religion or
belief and the prohibition of discrimination on the basis of religion or belief,
which removes the need to keep considering Article 10 of the Charter.52 The
Advocate General therefore follows Achbita in entirely skipping the stage of
proportionality stricto sensu. As van den Brink points out, this is all the more
surprising because Rantos cites, and thus must have been aware of, this precise
criticism of the Achbita decision.53 The Advocate General, however, seems to fear
for the effectiveness of the Employment Equality Directive:
if all the rights enshrined in the Charter are applied simultaneously
with a view to interpreting Directive 2000/78, the end result could be
that it is impossible to implement fully and uniformly the provisions
of that directive, whilst respecting the objectives of the Directive.54

This logic is not quite comprehensible. In what way are fundamental rights
incompatible with the purposes of an anti-discrimination Directive, which are
furthermore referred to in the very first Recital to that Directive? The idea that all
ibid paras 87-89.
ibid paras 93-94.
51 ibid para 95.
52 ibid para 97.
53 Martijn van den Brink, ‘Preserving Prejudice in the Name of Profit: AG Rantos’ Opinion
in IX v Wabe and MH Müller Handels GmbH’ (Verfassungsblog, 1 March 2021)
<https://verfassungsblog.de/preserving-prejudice-in-the-name-of-profit/> accessed 28
July 2021. The AG cites publications by Howard, Weiler and Cloots in footnote 16 to his
Opinion.
54 Opinion of AG Rantos (n 34), para 99.
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the Charter rights would be applied simultaneously also does not ring true – of
course, only the rights relevant to a particular situation are applicable, and it is
precisely in the full proportionality test that any conflicts between them are
ultimately resolved. Provisions of the Charter such as Articles 14(3) and 16
assisted the Advocate General in his analysis of the legitimacy of corporate
neutrality policies. How does that align with his scepticism regarding Article 10
of the Charter and Article 9 ECHR, rights which weigh on the employee’s side of
the scales?
Only the Advocate General’s answer to the Federal Labour Court’s third
question provides some respite for the applicants: national constitutional rules
protecting freedom of religion can be applied as long as the principle of nondiscrimination, enshrined in Article 21 of the Charter and expressed by the
Directive, is not undermined.55 The Melloni doctrine, which subordinated the right
of Member States to adopt higher standards of fundamental rights protection than
those provided by Union law to the primacy, effectiveness and unity of EU law,56
was inapplicable because the provisions of EU and national law in this case had
different purposes.57 Therefore, while the AG had ruled that the relevant German
provisions did not come within the scope of the Employment Equality Directive,
he also held they could be applied as long as they did not conflict with it. The
concern expressed following Achbita and Bougnaoui that the judgments might
prevent Member States from being more protective of religious freedom58 was
thus seemingly dispelled by the AG’s Opinion.
IV. THE JUDGMENT
The Court delivered its judgment on 15 July 2021. On the question of direct
discrimination, it was not swayed by the reasoning of the Hamburg Court or its
academic critics. Neutrality policies such as those in place at G4S or WABE
prohibiting the manifestation of all beliefs equally cannot be direct

ibid, paras 104-106.
Case C-399/11 Stefano Melloni v Ministerio Fiscal, EU:C:2013:107, para 60.
57 Opinion of AG Rantos (n 34), footnote 45.
58 Elke Cloots, ‘The CJEU’s headscarf decisions: Melloni behind the veil?’
(Verfassungsblog, 17 March 2017) <https://verfassungsblog.de/the-cjeus-headscarfdecisions-melloni-behind-the-veil/> accessed 28 July 2021.
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discrimination.59 ‘Since every person may have a religion or belief’, such rules, as
long as they are applied in a general and undifferentiated manner, cannot establish
unequal treatment based on a criterion inextricably linked to religion or belief.60
Although the Court admits that such a rule could have a greater effect on workers
observing religious precepts requiring certain clothing to be worn, this has no
impact on its finding that there was no ‘difference of treatment between workers
based on a criterion that is inextricably linked to religion or belief’, and therefore
no direct discrimination.61
However, when it comes to the policy in Müller prohibiting only large-scale
and conspicuous signs of religious and other beliefs, the Court reaches the
opposite conclusion. Even though the Bundesarbeitsgericht had only referred
questions on indirect discrimination, the Court concurs with the Commission’s
observations that Müller’s policy was ‘liable to have a greater effect on people
with religious, philosophical or non-denominational beliefs which require the
wearing of a large-sized sign, such as a head covering’.62 It goes on to state:
[W]here the criterion of wearing conspicuous, large-sized signs of
political, philosophical or religious beliefs is inextricably linked to one
or more specific religions or beliefs, the prohibition imposed by an
employer on its employees on wearing those signs on the basis of that
criterion will mean that some workers will be treated less favourably
than others on the basis of their religion or belief, and that direct
discrimination, within the meaning of Article 2(2)(a) of Directive
2000/78, may therefore be established.63

On the second question referred by the Arbeitsgericht Hamburg in WABE—
the legitimacy of employers anticipating their customers’ wishes by implementing
a neutrality policy—the Court takes up the opportunity to fine-tune its
jurisprudence. The concepts of legitimate aim, appropriateness and necessity in
the justification of indirect discrimination under Article 2(2)(b)(i) of the Directive

WABE and Müller (n 1), para 52.
ibid.
61 ibid para 53.
62 ibid para 72.
63 ibid, para 73.
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must be ‘interpreted strictly’.64 The Court now pays far more attention to the
purpose and context of the Employment Equality Directive, finding that it
expresses the general principle of non-discrimination enshrined in Article 21 of
the Charter. The judges refer to Recital 4, which emphasises that equality and
non-discrimination feature in several international human rights treaties, as well
as Recitals 11 and 12, concluding that the EU legislature considered
discrimination to be capable of undermining the objectives of the Treaties and
that it therefore resolved to prohibit direct or indirect discrimination based on
religion or belief in the areas covered by the Directive.65 The Court then reaffirms
the key elements of its Achbita decision: an employer’s desire to maintain an image
of neutrality, whether towards public or private sector customers, is legitimate, as
it is linked to the employer’s freedom to conduct a business as protected by the
Charter, and particularly where only customer-facing employees are affected by
such a policy.66
However, an employer’s ‘mere desire’ to pursue a neutrality policy, while a
legitimate aim, cannot by itself justify indirect discrimination: rather, indirect
discrimination can only be objectively justified if the employer demonstrates a
‘genuine need’ for such a policy.67 This is more than the Court ever required of
employers in Achbita. The Court considers that such a genuine need may be found
in the rights and legitimate wishes of customers, such as in this case - following
the Advocate General - the parents’ right to have their children educated in
conformity with their own convictions and beliefs, enshrined in Article 14 of the
Charter, or their desire not to have them supervised by employees manifesting
their own beliefs.68
To the Court, such a scenario must be distinguished from the facts of
Bougnaoui as well as those in Feryn,69 which related to an employer’s catering to the
racially and ethnically discriminatory wishes of customers.70 The judgment then
ibid para 61.
ibid para 62.
66 ibid para 63.
67 ibid para 64.
68 ibid para 65.
69 Case C-54/07 Centrum voor gelijkheid van kansen en voor racismebestrijding v Firma Feryn NV,
EU:C:2008:397.
70 WABE and Müller (n 1), para 66.
64
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gives further guidance on how the assessment of a genuine need ought to be
carried out: particular weight is to be given to an employer’s evidence that the
absence of a neutrality policy would undermine their freedom to conduct a
business because, ‘given the nature of its activities or the context in which they
are carried out’, the undertaking would suffer ‘adverse consequences’. 71
Furthermore, a neutrality policy must be appropriate, that is ‘genuinely pursued
in a consistent and systemic manner’, and limited to what is strictly necessary.72
In determining whether such a policy is strictly necessary, the adverse
consequences feared by the employer must be weighed against the restriction of
the worker’s freedom of thought, conscience and religion, guaranteed in Article
10(1) of the Charter.73
The Court’s new, more scrutinising approach to neutrality policies also
becomes evident in its examination of Müller’s neutrality policy. After its
conclusion that the ban on large-scale symbols of belief constitutes direct
discrimination, the Court goes on to consider the issues of legitimate aim,
appropriateness, and necessity, should the policy nevertheless be found to be
indirectly discriminatory. It notes that both the desire to portray an image of
neutrality and the justification put forth by Müller—preventing conflicts within
the business—may establish a real need on the side of the employer.74 However,
in a clear departure from the Advocate General’s logic, the aims of such a policy
can only be achieved if all visible manifestations of religious, political or
philosophical beliefs are banned.75 A prohibition only on conspicuous or largescale signs ‘calls into question the consistency of that policy’.76
Finally, the Court turns to the applicability of national constitutional rules
as more favourable provisions within the meaning of Article 8(1) of the Directive.
It explains that the Bundesarbeitsgericht’s query arose from its doubt as to whether it
could take account of the various competing Charter rights in examining the
appropriateness of a neutrality policy. 77 The Court first explains that the
ibid para 67.
ibid para 68.
73 ibid para 69.
74 ibid para 76.
75 ibid para 77.
76 ibid.
77 ibid para 80.
71
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protection of freedom of religion in Article 10 of the Charter is drawn from
Article 9 ECHR (those two provisions having the same meaning and scope, as
per Article 52(3) of the Charter) as well as the common constitutional traditions
of Member States.78 Accordingly, in the examination of the appropriateness of
the restriction resulting from a neutrality rule, ‘the various rights and freedoms in
question’ must be taken into account.79 In Achbita, the CJEU told the referring
court to ‘take into account the interests involved in the case and to limit the
restrictions on the freedoms concerned to what is strictly necessary’.80 The Court
elaborates on this by explaining that, since the only freedom concerned in that
case was the freedom to conduct a business, the other freedom alluded to in that
sentence must be the freedom of thought, conscience and religion.81
The Court states that this interpretation of the Employment Equality
Directive is in conformity with its case-law and ensures that, observing the
principle of proportionality, a fair balance is struck between the rights and
freedoms competing here, namely Articles 10 and 21 of the Charter on one hand
and Articles 14(3) and 16 on the other.82 As for the requirement, elaborated in the
German Constitutional Court’s jurisprudence, that employers demonstrate a
sufficiently specific risk to their interest before a restriction of their employees’
religious freedom can be justified, the Court finds that it ‘forms part of the
context’ of the test for justifying indirect discrimination in the Directive.83
Turning to the actual issue of Article 8(1), the Court notes that the Directive
creates only a general framework for equal treatment in employment and
occupation, thus affording a ‘margin of discretion’ to Member States in light of
the diversity of their approaches to the protection of religion and belief.84 The
EU legislature therefore left it to the Member-States and their courts to find the
right balance between freedom of religion and any legitimate aims that may justify
unequal treatment.85 Mentioning further that national provisions on freedom of
ibid, para 81.
ibid, para 82.
80 Achbita (n 2), para 43.
81 WABE and Müller (n 1), para 83.
82 ibid para 84.
83 ibid para 85.
84 ibid para 86.
85 ibid para 87.
78
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thought, conscience and belief constitute ‘a value to which modern democratic
societies have attached great importance for many years’, the Court affirms that
they may indeed be taken into account as more favourable provisions within the
meaning of Article 8(1) of the Directive.86 This includes rules such as the one
originating in German constitutional jurisprudence containing a higher
justificatory burden for indirect religious or belief discrimination.87
V. ASSESSMENT
To many observers, the two preliminary references that made their way to
Luxembourg from Germany presented the CJEU with an opportunity to revisit
one of its most controversial lines of case-law in recent years. It appears that the
Court was eager to deal with some of the key lines of criticism that were levelled
at it. It did not, however, depart from its conception of direct discrimination.
Howard argues that all neutrality policies prohibiting signs of religious,
philosophical or political beliefs should be classified as direct discrimination, since
‘some workers will be treated less favourably than others on the basis of their
religion or belief’.88 Van den Brink, by contrast, believes that the conclusion that
a neutrality policy does not amount to direct discrimination may be correct, but
that the Court’s finding in Müller undermines it. He argues that if the rule in Müller
is directly discriminatory because the ban on large-scale symbols affects some
religious people more, then the same conclusion ought to be drawn in respect of
WABE’s neutrality policy, which also has such a disparate impact.89
It is submitted that the Court’s analysis of WABE’s neutrality policy is
plausible. When assessing whether a Muslim woman wishing to manifest her
belief in the workplace has been discriminated against on the basis of her particular
belief, it seems appropriate to compare her situation to that of an employee of
another faith wishing to express the same. And when assessing whether religious
ibid para 89.
ibid.
88 Erica Howard, ‘German headscarf cases at the ECJ: a glimmer of hope?’ (European Law
Blog, 26 July 2021) <https://europeanlawblog.eu/2021/07/26/german-headscarf-casesat-the-ecj-a-glimmer-of-hope/> accessed 26 July 2021.
89 Martijn van den Brink, ‘Pride or Prejudice? The CJEU Judgment in IX v Wabe and MH
Müller
Handels
GmbH’
(Verfassungsblog,
20
July
2021)
<https://verfassungsblog.de/pride-or-prejudice/> accessed 28 July 2021.
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employees have been discriminated against on the basis of holding a religious
belief in general, it seems equally permissible to compare their situation to that of
employees desiring to express a political or philosophical view.90 The relevant
criterion is therefore not having such beliefs or convictions, but instead the desire
to manifest them. A neutrality rule like that in place at G4S or WABE treats all
those manifestations equally.
Some scholars have argued that a distinction is necessary between
expressions of religious beliefs deemed mandatory in the relevant faith and those
that are a choice, distinguishing for instance between Islamic headscarves and
Christian crosses. 91 Howard’s argument in favour of a finding of direct
discrimination in WABE proceeds along those lines, following the reasoning of
former Advocate General Sharpston, who has written a ‘Shadow Opinion’ on
WABE and Müller. The ex-Advocate General argued that WABE’s policy
discriminates ‘against all religious groups who consider themselves to be obliged
to wear mandated religious apparel as compared with (i) members of religions in
which specific apparel is not mandated and (ii) those employees who are atheist
or agnostic’.92 Cast in this light, the rule appears directly discriminatory against
those believers who believe they are required by their faith to wear certain items of
clothing.93 But the question of whether a particular practice is mandatory may well
be the subject of controversial debates within a faith, and it would be unwise for
a court to have to take a side on these matters. On this issue, Sharpston refers to
the Opinion of Advocate General Hogan in a recent case relating to the
compatibility of limitations imposed by the regional authorities in Flanders
(Belgium) on the ritual slaughter of animals with EU law, in which he wrote:
A secular court cannot choose in relation to the matters of religious
orthodoxy: it is, I think, sufficient to say that there is a significant body
of adherents to both the Muslim and Jewish faiths for whom the
Admittedly, if a company were to prohibit only manifestations of religious beliefs, while
permitting employees to manifest their political or philosophical convictions, the issue of
direct discrimination would be more pertinent.
91 This point is made by Weiler (n 19), 881-883.
92 Eleanor Sharpston QC, ‘Shadow Opinion of former Advocate General Sharpston:
headscarves at work (Cases C-804/18 and C-341/19)’ (EU Law Analysis, 23 March 2021)
<http://eulawanalysis.blogspot.com/2021/03/shadow-opinion-of-formeradvocate.html> accessed 17 September 2021, para 122.
93 ibid, para 123.
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slaughter of animals without such stunning is regarded by them as an
essential aspect of a necessary religious rite. I propose, accordingly, to
proceed on that basis.94

It certainly is an empirical fact that to many Muslim women, the hijab is an
essential and required element of their faith, as the kippah is to many Jews.
However, it is not clear in what way this should influence the legal assessment,
and whether a legally relevant distinction exists between religious signs or clothing
items deemed mandatory and those that are optional. Sharpston argues that the
‘optional’ expression of, for instance, Christian faith through a cross should not
be taken lightly either and that it would be wrong to permit an employer to
prohibit such optional expressions. 95 It is submitted that this line of analysis
causes some difficulty with the established distinction between the internal and
external elements of freedom of religion and belief. Where a particular item is
deemed mandatory, does it become part of the forum internum of religious
freedom—i.e., having the belief, rather than the forum externum, expressing or
manifesting said belief? Later on in her Shadow Opinion, the former Advocate
General argues for an enlarged definition of direct discrimination. In her
suggestion, whenever an employer instituting an apparently neutral policy “knows
or ought reasonably to have known will inevitably place a member of a particular
group in a less favourable position on the basis of any of the grounds referred to
in Article 1,”96 it should be classified as direct discrimination. However, Sharpston
also concedes that this is a ‘bold step’ for which the Court may not yet be ready.97
It is submitted that in terms of the current analytical framework, the Court
did assess the two policies correctly. The rule in WABE is framed neutrally, but
it does affect different groups in different ways. Arguably, it affects people
holding religious beliefs more, since people are more likely to express religious
rather than philosophical or political beliefs through their dress. It then affects
persons adhering to particular faiths more than others. It is submitted that this
matter is best dealt with under the heading of indirect discrimination, which is,

Case C-336/19, Centraal Israëlitisch Consistorie van België and Others, EU:C:2020:695,
Opinion of AG Hogan, para 47.
95 Sharpston (n 92), para 124.
96 ibid para 263.
97 ibid para 266.
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after all, defined as the disparate or disproportionate impact on certain groups of
a neutral rule. As Vickers pointed out, the CJEU’s reasoning echoes that adopted
by both UK courts and the ECtHR in comparable cases.98
But what about the criticism that the conclusions regarding WABE’s and
Müller’s policies do not fit together? It would indeed be odd if the Court had, as
van den Brink suggests, deemed Müller’s policy as directly discriminatory based on
its disparate impact on certain groups. The language of the judgment, however,
reveals a more nuanced line of argument: a rule is directly discriminatory if it is
‘based on a criterion that is inextricably linked to religion or belief’.99 A general
neutrality policy covering all manifestations of all kinds of belief does not establish
a criterion inextricably linked to religion or belief. By contrast, it is clear that a rule
banning ‘large-scale’, ‘conspicuous’ signs of belief will always catch particular
beliefs. The Islamic headscarf or the Sikh turban will always fall foul of such a
rule, whereas a Christian cross would have to be particularly prominent and large
to do so. Therefore, the policy pursued by Müller establishes a criterion
inextricably linked to certain religions or beliefs. It is this link that makes the rule
directly discriminatory, and not the disparate impact it has, which, as van den
Brink and others rightly suggested, exists in respect of WABE’s policy as well. In
this context, the Court should be commended for taking up the question of direct
discrimination in Müller despite the Federal Labour Court having only referred to
indirect discrimination in its analysis. This was a radically different starting point
from that used by the Advocate General, who appeared to prefer Müller’s policy
because it only banned some rather than all signs of belief. But it is precisely this
singling out that led to the Court‘s conclusion that the policy was directly
discriminatory.
There is, however, another compelling question regarding the way the CJEU
approaches the definition of direct and indirect discrimination. That question is
whether there should have been an inquiry into the motivations of employers in
adopting neutrality policies, and the possibility that they might be seeking to
pander to real or assumed prejudices among their customers. The Achbita
judgment was heavily criticised for failing to acknowledge the rise of
Lucy Vickers, ‘Achbita and Bougnaoui: One Step Forward and Two Steps Back for
Religious Diversity in the Workplace’ (2017) 8 European Labour Law Journal 232, 250.
99WABE and Müller (n 1), para 52.
98
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Islamophobia as the lived reality behind the legal questions at stake. 100 If an
apparently neutral policy is adopted on the basis of the (assumed) prejudices of
customers, could that transform indirect into direct discrimination?
It is true that indirect discrimination for the purposes of the Employment
Equality Directive is defined by virtue of the impact of an apparently neutral policy,
and thus an objective criterion, rather than through a subjective analysis of the
possible motive behind a policy. However, as Cloots pointed out, the Court has
at times strayed from a strict impact-based assessment and included such a
subjective analysis.101 This was the case in CHEZ,102 a widely lauded decision on
the Race Equality Directive. 103 That case concerned a Bulgarian electricity
company’s practice of installing electricity meters at a higher level in majorityRoma areas, purportedly on account of higher rates of tampering. In that case,
the CJEU had concluded that:
[A] measure such as the practice at issue constitutes direct
discrimination within the meaning of that provision if that measure proves
to have been introduced and/or maintained for reasons relating to the ethnic
origin common to most of the inhabitants of the district concerned, a
matter which is for the referring court to determine by taking account
of all the relevant circumstances of the case.104 [emphasis added]

In other words, where there was reason to believe a contested policy
supposedly based on a neutral consideration (such as the tampering rates) was
really introduced with discriminatory intentions, the referring court was asked to
consider all the evidence available to determine the true motivation behind it. In
a similar vein, the Court could have used the references in WABE and Müller to
confront the question of whether the wishes of customers to which employers
feel obliged to respond to, might themselves be based on prejudice against
particular groups, and to what extent this should factor into the legal assessment.

For example, see Brems (n 16).
Cloots (n 29), 611.
102 Case C-83/14 CHEZ Razpredelenie Bulgaria AD v Komisia za zashtita ot diskriminatsia,
EU:C:2015:480.
103 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal
treatment between persons irrespective of racial or ethnic origin [2000] OJ L 180/22.
104 CHEZ (n 102), para 91.
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It did not do so, or at least not directly. McCrea has argued that the finding
of direct discrimination in Müller represents a recognition that the rule at issue
likely constituted a form of ‘hidden targeting’ of certain religions.105 While the
idea of hidden targeting may well have been on the minds of judges when they
found that the rule in Müller was inextricably linked to certain beliefs, the language
of the judgment does not in any way refer to this. Indeed, McCrea also writes that
the way the Court expresses this conclusion ‘is liable to cause confusion in the
future’.106 And so the CJEU missed an opportunity to make a strong statement
that employers cannot abuse the notion of neutrality to blatantly target particular
faiths.
In addition to this, the judgment also raises new questions: at paragraph 85,
the Court appears to suggest that the risk of a loss of income might justify a
neutrality policy. Could an employer therefore succeed by providing statistical
evidence that customers are prejudiced, and that they would lose business without
a neutrality policy keeping ‘unwanted’ religious manifestations hidden? And
would such an outcome be compatible with the very raison d'être of antidiscrimination law? In Feryn,107 it was unacceptable to the Court that an employer
should cater to the racist prejudices of his customers. In WABE and Müller, the
judges—for a second time—neglected to ask why employers might feel that
neutrality policies are necessary to protect their bottom lines.
As van den Brink correctly submits, neutrality policies can serve a variety of
aims: in the judiciary to ensure an impression of impartiality, or in teaching and
education to ensure children are not influenced by the beliefs of those who teach
them.108 The Court could have restricted its acceptance of neutrality policies to
particular contexts, such as childcare and education, where the rights of parents
under Article 14(3) of the Charter are at play. Indeed, the Court suggests at
paragraph 67 of the judgment that the ‘nature’ of the employer’s activities or the
‘context’ in which they are carried out are relevant to assessing whether there is a
Ronan McCrea, ‘Headscarves at work: the Court of Justice clarifies when employers can
ban
them’
(EU
Law
Analysis,
17
July
2021)
<http://eulawanalysis.blogspot.com/2021/07/headscarves-at-work-court-ofjustice.html> accessed 30 July 2021.
106 ibid.
107 Feryn (n 69).
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genuine need. One might infer from this that the judges considered that not all
businesses might legitimately require neutrality policies. Yet the Court also says,
at paragraph 65, that a genuine need might be demonstrated by considering ‘the
rights and legitimate wishes of customers or users’. This broad language makes it
hard to argue that the Court was seeking to restrict neutrality policies to specific
instances in which they are necessary to serve another legitimate aim, such as
judicial impartiality or the value-neutral education of children. And, crucially, it
neglects to define when customer wishes should be deemed ‘legitimate’ and when
they should not. The conceptual boundaries of ‘neutrality’ as a legitimate aim thus
await further clarification.
However, there are also clear steps forward in this judgment. The first is the
markedly improved proportionality test. By seriously considering the employee’s
religious freedom under Article 10 of the Charter, the Court recognises the
fundamental rights element of the cases that it had previously neglected. It rightly
rejects the supposed conflict between fundamental rights and non-discrimination
set up in the Advocate General’s Opinion, instead finding that Article 10 ‘forms
an integral part of the relevant context in interpreting’ the Employment Equality
Directive.109 In a further improvement from Achbita, the Court now refers to the
value and importance of this right, using dicta of the European Court of Human
Rights as a reference point:
In accordance with the case-law of the European Court of Human
Rights (‘the ECtHR’), the right to freedom of thought, conscience and
religion, enshrined in Article 9 of the ECHR, “represents one of the
foundations of a “democratic society” within the meaning of [that]
Convention” and constitutes, “in its religious dimension, … one of
the most vital elements that go to make up the identity of believers
and their conception of life” and “a precious asset for atheists,
agnostics, sceptics and the unconcerned”, contributing to “the
pluralism indissociable from a democratic society, which has been
dearly won over the centuries.”110 [references omitted]

This contextual element and the Court’s acknowledgement that the
employee’s religious freedom must factor into the proportionality assessment
109
110
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must be applauded. Nonetheless, its attempt to suggest that this balancing test
was already implied in Achbita (compare paragraph 83 of the current judgment) is
not convincing. After all, AG Rantos believed that he was upholding the judgment
in Achbita when he denied the relevance of fundamental rights in the later stages
of proportionality analysis. It therefore seems that the Court was attempting to
reverse itself without having to admit as much.
A more charitable interpretation can be found in Loenen’s argument that
one should see the rather terse judgments in Achbita and Bougnaoui as
‘intermediate’ steps towards a later, more comprehensive answer to the issues
raised by the cases.111 According to this reading, then, the Court always intended
to return to these judgments, and that is what it did in WABE and Müller.
However, even if this interpretation were accepted, one must ask whether it is
desirable for a court to decide cases involving fundamental rights in an openended and ambiguous way just so it can return to the question at some point in
the future.
It is also relevant at this point to return to former Advocate General Eleanor
Sharpston’s proposals for an enlarged definition of direct discrimination. It
becomes clear from her Shadow Opinion that this suggestion is motivated by a
sense that ‘the very nature of indirect discrimination perhaps tempts us, unwittingly
and wrongly, towards setting the bar lower'. 112 In other words, a broader
definition of direct discrimination might be necessary if indirectly discriminatory
policies are insufficiently scrutinised by the courts. After the Achbita decision, this
was indeed a legitimate concern. It is submitted that WABE and Müller justifies a
sense of optimism that the Court is raising the bar indirectly discriminatory
policies have to clear. At a minimum, an employer’s desire to portray an image of
neutrality will no longer automatically trump the employee’s interests in
expressing their faith. If the Court polices indirect discrimination strictly,
broadening the definition of direct discrimination might no longer seem like a
necessary step. However, as discussed above, the judgment did not answer all
open questions, so it remains to be seen how far the Court might be willing to go
in the future.
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The second welcome development in these judgments is the clear
permission for Member States to chart their own path when it comes to the right
balance between religious freedom and commercial interests. As mentioned, the
Achbita ruling led many observers to conclude that the Court had imposed a
particular conception of religious neutrality on all Member States. In WABE and
Müller, the Court attempts to alleviate this concern. Referring to the varied
approaches taken by Member States, the Court finds that the Directive leaves a
margin of discretion to Member States in striking a fair balance between the
competing rights at stake. It seems to acknowledge that a one-size-fits-all
approach is misplaced in a policy area that is so sensitive and characterised by
such a diversity of approaches among the different Member States. Arguably, the
Court has now even incorporated parts of the German courts’ approach in finding
that the need to demonstrate a specific risk to the employer’s interests ‘forms part
of the context’ of the assessment of the justification for an indirectly
discriminatory rule.113 Van den Brink criticises the Court for insisting that where
more favourable national rules are applied, they still require balancing against the
employer’s interests. 114 It is submitted that the Court decided correctly. Its
reasoning is in line with the ECtHR’s case-law in recognising that an employer’s
interests in restricting the religious expression of employees may be legitimate.
There are competing interests that must be balanced in such a scenario. The key
questions that arose for the Court after Achbita was whether it should accord more
weight to the employee’s side in this balancing exercise, and/or whether it should
at least permit Member States to strike that balance differently. On both of those
counts, the current judgment has improved on its predecessors.
CONCLUSION
Where do these judgments leave us, then? They represent a notable step
forward from Achbita and Bougnaoui, indicating the Court is willing to listen to its
critics and engage in a much more nuanced analysis of the sensitive issues at stake
in cases like these. The judges do reaffirm their concept of direct discrimination,
but their reasoning is made much more explicit. The Court now demands more
of employers by way of justification for neutrality policies. Crucially, it requires a

113
114

WABE and Müller (n 1), para 85.
Van den Brink, ‘Pride or Prejudice’ (n 89).
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stricter proportionality analysis, in which the employee’s religious freedom is a
relevant factor. Finally, the judgment does not attempt to impose a particular
vision of religion’s place in the public sphere on the entire Union but explicitly
allows Member States to chart their own path. For all these reasons, the judgment
compares favourably with the rather one-sided Opinion delivered by Advocate
General Rantos. It appears balanced and carefully considered. At times, this
cautiousness disappoints, as it would have been desirable for the CJEU to
critically engage with the legitimacy of catering to customer preferences and address
the prejudice and exclusion faced by certain groups in the labour market. But in
the context of very divergent approaches to religion across Europe and the
political salience of the issue, this was, in McCrea’s words, ‘probably as big a step
as it is wise for a multi-national court to take'.115
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Addressing the Inadequacies: A New Multi-Faceted
Solution to Double Hatting in ISDS
Mohit Kumar Tanwar*

ABSTRACT
In Investor-State Dispute Settlement (ISDS), ‘double hatting’, or the playing of multiple roles
by arbitrators in different ISDS proceedings as counsels, expert witnesses, or tribunal secretaries,
is a problematic phenomenon. This regrettable practice results in the monopolisation of power
and builds up suspicions regarding such arbitrators’ impartiality which, in turn, threatens the
legitimacy of the whole ISDS regime itself. Therefore, to sustain the current ISDS system as a
viable dispute resolution option for investors and states, there is a need to regulate double hatting
at the earliest. To that end, numerous solutions have been forwarded by scholars and international
bodies alike. The recently proposed Draft Code of Conduct for Adjudicators in ISDS is a
significant development in this field. However, all these solutions are either unviable or inadequate
as they fail to account for the variations in the forms and intensities of double hatting.
To remedy this lacuna, this article analyses the existing proposals, including the Draft Code of
Conduct, and, thereafter, develops a more comprehensive solution by inculcating measures such
as compulsory disclosure requirements and temporary bans. Further, it adapts these measures to
regulate, and minimise, concurrent and successive double hatting across different classes of arbitral
proceedings. By doing so, this article adopts a novel, multi-faceted approach to overcome the
problem on a case-by-case basis, serving its aim of bringing to the table a viable and effective
solution—one that ticks the maximum number of boxes—to resolve the risks posed by double
hatting.
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INTRODUCTION
When it comes to ethical regulations, the Investor-State Dispute Settlement
or Investor-State Arbitration (ISDS) is a ‘no-man’s land,’1 and ‘double hatting’—
a notion lacking any unanimously agreed upon definition—is one of its most
serious problems. 2 As a highly concentrated phenomenon 3 that has gained
ground over the past two decades,4 ‘double hatting’, for the scope of this article,
refers to the playing of multiple roles by arbitrators in different ISDS proceedings,
and includes both sequential and simultaneous movement between roles as
arbitrators, counsels, expert witnesses and tribunal secretaries.5
Scholars and international bodies have put forth many different proposals
to resolve this problem, including the recent Draft Code of Conduct for
Adjudicators in Investor-State Dispute Settlement which is being drafted by the
International Centre for Settlement of Investment Disputes (ICSID) and the
United Nations Commission on International Trade Law (UNCITRAL).6 The
ICSID and UNCITRAL released the first version of this Draft Code of Conduct
on 1 May 2020, and its updated version on 19 April 2021.7
Catherine A Rogers, ‘Fit and Functional in Legal Ethics: Developing a Code of Conduct
for International Arbitration’ [2002] 23 Michigan Journal of International Law 341, 341.
2 ICSID and UNCITRAL, ‘Draft Code of Conduct for Adjudicators in Investor-State
Dispute
Settlement’
(1
May
2020)
para
65,
66
<https://uncitral.un.org/sites/uncitral.un.org/files/mediadocuments/uncitral/en/draft_code_of_conduct.docx> accessed 25 August 2021 (Draft
Code of Conduct 2020).
3 Ariel Anderson, ‘Saving Private ISDS: The Case for Hardening Ethical Guidelines and
Systematizing Conflicts Checks’ (2018) 49 Georgetown Journal of International Law 1143,
1157.
4 Malcolm Langford, Daniel Behn and Runar Hilleren Lie, ‘The Revolving Door in
International Investment Arbitration’ (2017) 20 Journal of International Economic Law
301, 326 (The Revolving Door).
5 ibid 301.
6 Draft Code of Conduct 2020 (n 2) para 65.
7 ICSID and UNCITRAL, ‘Draft Code of Conduct for Adjudicators in International
Investment
Disputes:
Version
Two’
(19
April
2021)
<https://icsid.worldbank.org/sites/default/files/draft_code_of_conduct_v2_en_final.p
df> accessed 25 August 2021 (Draft Code of Conduct V2.0).
1
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To aid in combating double hatting, this article argues that the currently
available solutions, (including the Draft Code of Conduct) suffer from limitations,
and that a more holistic, multi-dimensional approach is better suited to remedying
the problem. Section I of the article begins by explaining the problems that double
hatting gives rise to. It then touches upon the core values of the ISDS system that
one must account for while considering any measure against double hatting.
Thereafter, Section II analyses four solutions that are currently available for
resolving double hatting. The article highlights the limits of absolute bans,
temporary bans, the Multilateral Investment Court (MIC), and the Draft Code of
Conduct as possible solutions. Then, Section III develops a novel solution to the
problem at hand, and grounds it in ISDS jurisprudence. It also briefly discusses
the achievements and limitations of the said proposal. Finally, Section IV of the
article concludes the analysis with a note of caution against opting for solutions
that are overly broad, overly narrow or, simply, impractical.
I. PROBLEMS AND PRINCIPLES
Why double hatting is problematic
The diversity crisis
Diversity is a key value that is advantageous to all adjudicatory systems.8 The
availability of a diverse body of decision makers to choose from helps in avoiding
cognitive biases and groupthink by allowing inflow of fresh and diverse
perspectives, and also in strengthening the appearance of legitimacy and fairness
of the adjudicatory process.9 Despite such an important role, the ISDS system is
undergoing a grave ‘diversity crisis’, as its levels of diversity continue to remain

Vanina Sucharitkul, ‘ICSID and UNCITRAL Draft Code of Conduct: Potential Ban on
Multiple Roles Could Negatively Impact Gender and Regional Diversity, as Well as
Generational
Renewal’
(Kluwer
Arbitration
Blog,
20
June
2020)
<http://arbitrationblog.kluwerarbitration.com/2020/06/20/icsid-and-uncitral-draftcode-of-conduct-potential-ban-on-multiple-roles-could-negatively-impact-gender-andregional-diversity-as-well-as-generational-renewal/> accessed 21 August 2021.
9 Andrea Kay Bjorklund, ‘The Diversity Deficit in Investment Arbitration’ (EJIL:Talk!, 4
April 2019) <https://www.ejiltalk.org/the-diversity-deficit-in-investment-arbitration/>
accessed 5 July 2021.
8
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abysmally low.10
Scholars have expressed concerns over the lack of diversity across various
parameters such as age, region, and gender in Investor-State Arbitration.11 They
point out that most of the arbitrators in ISDS were senior white men,12 and due
to their predominance in ISDS, this group of ‘pale, male and stale’ arbitrators
benefits disproportionately from their ability to double hat.13 A cursory overview
of the PITAD database14 is helpful in comprehending this deficit. It reveals that,
between 2012 and 2019, more than 85% of the total appointments were occupied
by men. Further, of the appointments made in 2018, three out of every four went
to arbitrators from Western Europe or North America. 15 Although they are
slightly better represented among the class of counsels, the share of these
traditionally under-represented groups is less than desirable, because the caseload
is skewed in favour of Western nationals.16 This is even more so regarding women
counsels.17
The phenomenon of double hatting plays an important role in causing and
maintaining this disparity. It concentrates appointments and power at two levels.
Firstly, among various regional, gender and age groups, it results in the overrepresentation of the ‘pale, male and stale’ group that partakes in multiple roles
and, consequently, occupies a dominant position in the field of ISDS resulting
from its sheer number of appointments. Secondly, within this group itself, the
appointments are not well distributed. Indeed, scholars indicate that only a few

UNCITRAL Working Group III, ’Possible Reform of Investor-State Dispute Settlement
(ISDS): Comments by the Kingdom of Bahrain’ (31 July 2019)
<https://uncitral.un.org/sites/uncitral.un.org/files/uncitral_wg_iii_bahrain_submission
_31_july_2019.pdf> accessed 25 August 2021.
11 Bjorklund (n 9); Sucharitkul (n 8).
12 Sucharitkul (n 8).
13 Clarissa Coleman and Louise Bond, ‘Two Heads Are Better Than One: Double Hatting
And Its Impact on Diversity In International Arbitration’ (National Law Review, 30 July
2020) <https://www.natlawreview.com/article/twoheads-are-better-one-double-hattingand-its-impact-diversity-international> accessed 21 August 2021.
14
Daniel Behn and others, ‘Gender in Arbitration’ (PITAD.beta)
<https://pitad.org/index#static/illustrations> accessed 21 August 2021.
15 Sucharitkul (n 8).
16 Langford and others ‘The Revolving Door’ (n 4) 316.
17 ibid.
10
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well-established players participate in double hatting. 18 As a result, the
considerable number of appointments that comes their way causes
disproportionate amounts of power to accumulate in this small group, hence,
allowing their actions to greatly influence the system. In particular, the study
undertaken by Langford and others illustrates these points as it provides a list of
the top 25 double-hatters, of which not even one is a woman.19 The doublehatters’ list also features certain names that appear in the lists of the top
arbitrators, counsels, and expert witnesses, evidencing their significant presence
across different roles in the ISDS system. This suggests that these double-hatters
are capable of exerting greater influence over the ISDS system than their nondouble-hatting counterparts. This unequal flow of appointments resulting from
double hatting leads to fewer and, increasingly, scarce appointments for new
arbitrators,20 and preserves the status quo whereby historically over-represented
groups continue to be over-represented across roles and the newcomers stay on
the fringes.
This oligarchic structure of the ISDS appointment system
disproportionately concentrates power in the hands of a few individuals. Indeed,
only 4%, or 25, arbitrators occupy more than a third of all ISDS arbitral
appointments.21 Moreover, of these top arbitrators, a few also feature in the list
of top counsels and top expert witnesses by number of appointments. 22 This
scheme of appointments places the ‘power-brokers,’ who are some of the most
influential names in the ISDS system, in key positions.23 Their ‘power’ manifests
in their ability to maintain ‘a tight grip on the investment arbitration system and
[to] exert immense inﬂuence over it'.24 It also causes their actions to have an
See Sergio Puig, ‘Social Capital in the Arbitration Market’ [2014] 25 European Journal
of International Law 387; ibid; John R Crook, ‘Dual Hats and Arbitrator Diversity: Goals
in Tension’ [2019] 113 AJIL Unbound 284
19 Langford and others ‘The Revolving Door’ (n 4).
20 Crook (n 18) 288.
21 Langford and others ‘The Revolving Door’ (n 4) 310.
22 ibid 319–20.
23 ibid 328.
24 Pia Eberhardt and Cecilia Olivet, ‘Profiting from Injustice: How Law Firms, Arbitrators
and Financiers Are Fueling an Investment Arbitration Boom’ (Corporate Europe
Observatory
and
the
Transnational
Institute
November
2012)
36
<https://www.tni.org/files/download/profitingfrominjustice.pdf> accessed 26 August
2021; Langford and others ‘The Revolving Door’ (n 4) 319.
18
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exclusionary effect on the new practitioners of the ISDS system. This is not to
say that these influential players intend to exclude the newcomers. However, it is
a reality of today’s ISDS system that certain questionable practices do result in the
concentration of appointments and power within a small group. These actions
include the practice of double hatting and a related practice called ‘revolving
doors’, in which a counsel selects ‘an arbitrator who, the next time around when
the arbitrator is counsel, selects the previous counsel as arbitrator’.25
The legitimacy crisis
The diversity crisis described above is a direct effect of practices such as
double hatting, and, thus, is a part of the broader ‘legitimacy crisis’ that faces ISDS
today.26 The propensity for bias amongst arbitrators in Investor-State arbitration
is one of the main causes behind this crisis.27 The discussion on the question of
bias has developed around the principle of independence and impartiality of
arbitrators.28 Under this principle, while independence connotes ‘the absence of
an actual, identifiable relationship with one of the disputing parties, or with
someone closely connected to a party,’29 impartiality, on the other hand, refers to
the absence of bias or predisposition towards a specific party or towards specific

Thomas Buergenthal, ‘The Proliferation of Disputes, Dispute Settlement Procedures
and Respect for the Rule of Law’ (2006) 22 Arbitration International 495, 498.
26 Tori Loven Kirkebø, ‘Lawyers in Problematic Dual Role as Arbitrators’ (27 October
2017) <https://www.jus.uio.no/pluricourts/english/news-and-events/news/researchnews/double-hatting.html> accessed 12 July 2021; Thomas Dietz, ‘The Legitimacy Crisis
of Investor-State Arbitration and the New EU Investment Court System’ (2019) 26 Review
of International Political Economy 749.
27 José Manuel Alvarez Zárate, ‘Legitimacy Concerns of the Proposed Multilateral
Investment Court: Is Democracy Possible?’ (2018) 59 Boston College Law Review 2765,
2766; Charles N Brower and Stephan W Schill, ‘Is Arbitration a Threat or a Boon to the
Legitimacy of International Investment Law?’ (2009) 9 Chicago Journal of International
Law 471.
28 Brower and Schill (n 27) 489; Stefanie Schacherer, ‘Independence and Impartiality of
Arbitrators’ (Seminar Paper for International Investment Law and the Rule of Law,
January 2018) <https://eur-int-comp
law.univie.ac.at/fileadmin/user_upload/i_deicl/VR/VR_Personal/Reinisch/Internetpub
likationen/Schacherer.pdf> accessed 7 November 2021.
29 Maria Nicole Cleis, The Independence and Impartiality of ICSID Arbitrators (Nijhoff
International Investment Law Series 8, Koninklijke Brill 2017) 20.
25
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legal issues/arguments.30
Double hatting violates this principle and damages the perception of
legitimacy of the ISDS system, primarily in two primary ways.31 Firstly, the double
hatting arbitrators are capable of exercising the ‘power’ to shape the ISDS legal
system, including legal precedents and evaluation of facts, to gain assistance in
their roles as legal counsels in situations where they argue for any specific issue
while at the same time deciding upon it in another proceeding. Secondly, double
hatting can raise justifiable doubts over the independence and impartiality of an
arbitrator as their other roles, as counsel or expert witness, which might appear
to taint their adjudicatory role. This will be the likely result, especially in cases
where the tribunal is to decide the same (or similar) issues (hereinafter referred to
as ‘similar issues’ cases) and in situations in which at least one of the parties is
common to both the proceedings (hereinafter referred to as ‘same party’ cases).
An oft-quoted example of double hatting is the case of Telekom Malaysia
Berhad v The Republic of Ghana. 32 Professor Galliard, the claimant-appointed
arbitrator, was simultaneously practicing as the counsel for the party seeking
annulment of an ICSID award that related to the indirect expropriation under the
Ghana-Malaysia BIT. Ghana challenged his appointment in Telekom Malaysia on
the grounds that both proceedings concerned similar issues that Ghana was
relying on the RFCC v Morocco award and that, therefore, Professor Galliard’s role
as an arbitrator was incompatible with his role as the claimant’s counsel. The
Hague District Court, hearing the challenge, accepted Ghana’s arguments and
asked Professor Galliard to make a choice between his roles as arbitrator and
counsel, on the ground that a perception of bias resulting from such double
hatting was unavoidable, even more so because both the proceedings dealt with
similar legal issues.33
Ultimately, given that the procedural fairness of any dispute settlement
ibid 21; Schacherer (n 28) 6.
Malcolm Langford, Daniel Behn and Runar Lie, ‘The Ethics and Empirics of Double
Hatting’ (2017) 6 ESIL Reflections, 8 (The Ethics and Empirics).
32 Telekom Malaysia Berhad v The Republic of Ghana, PCA Case No. 2003-03,
UNCITRAL.
33 Republic of Ghana v Telekom Malaysia Berhad, Petition No HA/RK 2004.667,
Decision (18 October 2004) [22] (District Court of The Hague).
30
31
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system depends on the independence and impartiality of its decision-makers,34 it
becomes clear that the current ISDS system is facing a legitimacy crisis,35 and that
double hatting is one of its causes because it raises concerns about the lack of
sufficient impartiality and independence of ISDS arbitrators.36 Amid fears that a
perception of procedural unjustness might loom large over Investor-State
Arbitration, scholars often point out that double hatting is a practice whose mere
existence of calls for reforms in the ISDS system.37
A tussle between two core principles of ISDS
In addition to the principles of arbitrators’ impartiality and independence,
party autonomy is also one of the core principles of the current ISDS system.38
While the former is ‘of vital importance both to disputing parties and the
legitimacy of investment arbitration as a whole,’39 the latter allows the parties to
choose the arbitrators and the applicable rules of law. 40 Double hatting is a
manifestation of the tussle between these two principles. The parties favour
experienced repeat players41 who are ‘receptive to their point of view’.42 These
Cleis (n 29) 4.
Chiara Giorgetti, ‘Between Legitimacy and Control: Challenges and Recusals of Judges
and Arbitrators in International Courts and Tribunals’ (2016) 49 George Washington
International Law Review 205, 206; Ruth Mackenzie and Philippe Sands, ‘International
Courts and Tribunals and the Independence of the International Judge’ (2003) 44 Harvard
International Law Journal 271, 271; Langford and others, ‘The Ethics and Empirics’ (n 31)
6.
36 Draft Code of Conduct 2020 (n 2) para 65-66.
37 Michael Faure and Wanli Ma, ‘Investor-State Arbitration: Economic and Empirical
Perspectives’ (2020) 41 Michigan Journal of International Law 1, 39; Steven R Ratner,
‘International Investment Law through the Lens of Global Justice’ (2017) 20 Journal of
International Economic Law 747.
38 International Council for Commercial Arbitration, ‘Report of the ASIL-ICCA Joint Task
Force on Issue Conflicts in Investor-State Arbitration’ (ICCA Reports, International
Council for Commercial Arbitration 2016) 9–11.
39 Fernando Dias Simões, ‘Hold on to Your Hat! Issue Conflicts in the Investment Court
System’ (2018) 17 The Law & Practice of International Courts and Tribunals 98, 99.
40 International Council for Commercial Arbitration (n 38) 9; See also Cleis (n 29) 13;
Convention on the Settlement of Investment Disputes between States and Nationals of
Other States (opened for signature 18 March 1965, entered into force 14 October 1966)
(‘ICSID Convention’) art 37, 42.
41 Faure and Ma (n 37) 8.
42 International Council for Commercial Arbitration (n 38) 10.
34
35
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individuals are, usually, double hatters who often play multiple roles,
simultaneously and/or successively.43 As a closed group of top arbitrators, this
group constitutes a ‘de facto judiciary’44 but is not subject to restrictions suited to
the litigation-like nature of ISDS.45
Double hatting is incompatible with the obligations of independence and
impartiality.46 It pits a neutral activity against a partial one as a single individual
engages in, for example, the role of a counsel (advocacy) and in the role of an
arbitrator (adjudication). 47 Maintaining a perception of a hard-line separation
between these two roles so as not to let advocacy affect adjudication (or vice
versa) is difficult not just for third persons who are witness to such double hatting
but even for the actor themselves. This is even more so in concurrent ‘similar
issues’ cases 48 where such an actor argues for/against an issue while
simultaneously deciding the issue, or a closely related issue, in another case. In
fact, the arbitrator cannot steer clear of an appearance of bias in these cases.49
Accordingly, double hatting in these scenarios is incompatible with core values of
impartiality and independence per se. The impact of this tussle may be seen in the
low levels of diversity in ISDS. In the present system, in this struggle between
party autonomy and impartiality principles, the former seems to have gained the
upper hand. Evidently, disputing parties continue to appoint arbitrators freely,
repeatedly, and in significant numbers from the ‘pale, male and stale’ group,50
perhaps in ignorance of the need to ensure increased diversity which would
ascribe greater legitimacy to ISDS. This lopsided scheme continues despite the
parties’ capability of appointing arbitrators from under-represented groups. It
adds fuel to the larger ISDS crisis because doubts are bound to arise over the
sincerity of its arbitrators and over the legitimacy of the system in which they

Langford and others ‘The Revolving Door’ (n 4) 301.
Langford and others, ‘The Ethics and Empirics’ (n 31) 7; See Anderson (n 3) 1157.
45 Rogers (n 1) 353.
46 Cleis (n 29) 189; Simões (n 39) 101, 104..
47 Simões (n 39) 106.
48 UNCITRAL Working Group III, ‘Possible Reform of Investor-State Dispute Settlement
(ISDS): Ensuring Independence and Impartiality on the Part of Arbitrators and Decision
Makers in ISDS’ (30 August 2018) UN Doc A/CN.9/WG.III/WP.151 para 26.
49 The Republic of Ghana (n 33) [22].
50 Langford and others ‘The Revolving Door’ (n 4) 310; Faure and Ma (n 37) 8.
43
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partake.51
However, even though there is some dissonance between party autonomy
and impartiality principles as explained above, yet it is clear that States and
international bodies had hoped that ISDS would be a system free from the
appearance of bias that surrounds domestic courts.52 Parties, especially investors,
have also preferred ISDS over traditional adjudication for this reason, as it
provides them to ‘access to a fair and independent dispute settlement system'.53
In light of objectionable practices like double hatting and revolving doors, it is
difficult to conclude that these hopes have materialised. Nonetheless, scholars,
bodies such as the ICSID and the UNCITRAL, as well as the State parties are
starting to respond to these issues. The Draft Code of Conduct, along with other
proposals like the MIC, directly evidences their concerns. Given all this, it
becomes amply clear that the parties did not, and do not, intend to give rise to
the perception of partiality of arbitrators or for doubts to emerge over the
legitimacy of the ISDS system itself. Scholars, too, have proposed various
solutions for regulating double hatting which seek to find the right balance
between the principles of party autonomy and arbitrator impartiality. The
following section discusses a few of the proposals in detail.
A look at the pre-existing solutions
This article argues that the currently available solutions to double hatting
suffer from serious limitations. They are either not well suited to resolving double
hatting or have serious unwanted repercussions for the ISDS system. Proposals
such as self-regulation by arbitrators, and the ‘shaming’ of arbitrators by
publication of lists of top-double hatters will also face evident issues concerning
their implementation and efficacy at addressing double hatting.54 Therefore, this
Zárate (n 27) 2766; Brower and Schill (n 27).
Pavla Kristkova, ‘A Comparative Study of Judicial Safeguards in Relation to InvestorState Dispute Settlement’ (PhD Dissertations, Osgoode Hall Law School of York
University 2020) 45.
53 Eberhardt and Olivet (n 24) 11.
54 Jeffery Dunoff and others, ‘Lack of Independence and Impartiality of Arbitrators’
(Academic Forum on ISDS Concept Paper, March 2019) 8–9; Joshua Tayar, ‘Safeguarding
the Institutional Impartiality of Arbitration in the Face of Double-Hatting’ (2019) 5 McGill
Journal of Dispute Resolution 106, 114.
51
52
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section only analyses the reform proposals that have garnered considerable
attention, namely, absolute bans, temporary bans, the Multilateral Investment
Court, and the Draft Code of Conduct.
Absolute ban
The proponents of absolute separation between roles argue that imposing a
total prohibition on all forms of double hatting will not only end double hatting
altogether, but will also facilitate the adoption of simplified disclosure
requirements which can, seemingly, focus on a single significant question: whether
the candidate has double hatted or not.55 Further, it will end the perception that
ISDS arbitrations are being driven by a small group of elite investment lawyers
who engage in questionable practices, such as double hatting and revolving doors,
without any restriction.56 This will, in due course, help in evading the legitimacy
crisis as described in the preceding section by compelling the double hatting
practitioners to opt for or against the role of the arbitrator, once and for all. This
permanent choice will therefore mark a clear distinction between roles and will
limit the influence exerted by a single individual over the whole ISDS system by
limiting the roles they can play.57 Presumably, an absolute ban will also resolve
the conflict between the core principles of ISDS by upholding the values of
impartiality and independence, albeit at the cost of party autonomy.
Supporters of this solution also claim that ISDS has turned into an off-shore
litigation hub with a small, closed group of arbitrators acting as a de facto judiciary,
and that it is turning into a court-like regime.58 Hence, they argue for an absolute
ban on multiple roles which will help restore its appearance of independence and
impartiality, and create opportunities for new practitioners. 59 Many, including
Thomas Buergenthal, a former judge of the International Court of Justice, feel

Dennis H Hranitzky and Eduardo Silva Romero, ‘The “Double Hat” Debate in
International Arbitration’ (2010) New York Law Journal, 2.
56 Eberhardt and Olivet (n 24) 36; Hranitzky and Romero (n 55) 2; Cleis (n 29) 202; Draft
Code of Conduct 2020 (n 2) para 67.
57 Eberhardt and Olivet (n 24) 36; Langford and others ‘The Revolving Door’ (n 4) 319.
58 Rogers (n 1) 353.
59 Hranitzky and Romero (n 55).
55
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that ‘arbitrators and counsel should be required to decide to be one or the other’60
to avoid situations where double hatters might decide disputes in a manner that
will help them in other cases where they are acting as counsels. Even the Draft
Code of Conduct considers that such a proposal to be ‘easier to implement’.61
However, it cautions against its overly broad and exclusionary nature, which
unnecessarily narrows down the class of arbitrators, thereby undermining party
autonomy and preventing them from exercising the freedom to appoint an
arbitrator of their choice.62
Admittedly, an absolute ban on double hatting offers certain advantages
over other proposals. Such a ban acts as a sieve or a bottleneck that allows only
those individuals who choose not to engage in double hatting to pass through and
act as arbitrators, thereby, restoring lost confidence in ISDS.63 An absolute ban in
this manner prohibits the rest of the practitioners from acting as decision makers
in any ISDS dispute. Given this linearity in its approach, it is a solution that is easy
to enforce and simple enough to not cause confusion.64 In addition, an absolute
prohibition will require all practitioners—irrespective of their experience—to
choose their future course of work. In effect, only those individuals who can look
away from the monetary advantages that practice as counsel has to offer would
choose to act as arbitrators, thereby, safeguarding the values of integrity and
independence among decision makers.65 Furthermore, by ensuring such qualities,
an absolute ban will ultimately indicate that the principle of impartiality and
independence of arbitrators is of more significance than the principle of party
autonomy, and that the latter may be curtailed for the realisation of the former.
Another argument in support of an absolute prohibition relates to the fact that
ISDS is a judiciary-like framework, 66 which necessitates restrictions similar to
those that are placed on judges.

Buergenthal (n 25) 498; Cleis (n 29) 202; Langford and others ‘The Revolving Door’ (n
29) 323.
61 Draft Code of Conduct 2020 (n 2) para 67.
62 ibid para 68.
63 Michael Hwang SC and Kevin Lim, ‘Issue Conflict in ICSID Arbitrations’ (2011) 8
Transnational Dispute Management, 32.
64 Draft Code of Conduct 2020 (n 2) para 67.
65 Cleis (n 29) 202.
66 Langford and others, ‘The Ethics and Empirics’ (n 31) 7; See Anderson (n 3) 1157.
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However, an absolute ban is not a cure-all remedy, and it is apposite to look
at its limitations to judge its utility. Firstly, a complete ban will dry up the pool of
currently available and future arbitrators, 67 even though ‘the pool has kept
growing since 1990s’.68 This will be because an absolute ban forces practitioners
to choose, and a majority of them will likely opt for roles other than that of an
arbitrator. By making this choice, not only will they be opting for counsel work
(which is the more lucrative option), but they will also be free to act in the roles
of expert witness, etc., by virtue of not being bound by the absolute ban. On the
contrary, the arbitrator will have to make-do only with their remuneration.
Therefore, presumably, a large number of current and future practitioners will
probably give up on the role of the arbitrator, as their finances would otherwise
shrink.69 In other words, for this ban to work while simultaneously maintaining
the integrity of the arbitration system, it requires an assumption that a majority of
the current arbitrators would set aside their own financial concerns and abandon
their more lucrative career options. However, this assumption is unrealistic and,
therefore, a total ban on multiple roles would be untenable.
Secondly, and related to the first point, such a ban will further concentrate
power in the hands of the ‘power-brokers’.70 Under an absolute ban system, only
those practitioners can afford to practice as arbitrators who can expect a steady
income from arbitral appointments or those who have other sources of income.
Given the top-heavy concentration of arbitral appointments, they will further
accumulate in the hands of the top few as most of the remaining individuals, who
have acted as arbitrators, have done so only once or twice during their whole
careers.71 This fact will discourage them from practicing solely as an arbitrator
because they might not receive any arbitral appointments in the future, especially
when competing against well-known and experienced ‘power-brokers’.
Thirdly, an absolute ban will unnecessarily narrow down the class of
available arbitrators to the detriment of diversity and inclusivity of the ISDS
NG Ziade, ‘How Many Hats Can a Player Wear: Arbitrator, Counsel and Expert?’ (2009)
24 ICSID Review 49, 57–58; Hranitzky and Romero (n 55).
68 Adrian Lai, ‘Discussion Paper for the Session on Appointment of Arbitrators and
Related Issues’ (ISDS Reform Conference: Mapping the Way Forward, 2019) 1, 18.
69 Ziade (n 67) 57–58; Hranitzky and Romero (n 55).
70 Langford and others ‘The Revolving Door’ (n 4) 19; See also Puig (n 18).
71 Crook (n 18) 288.
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system.72 Newcomers, if they opt for the arbitrator’s role, will not only have to
wait for appointments which might never arrive, but will also have to forego their
means of gaining experience in the field. 73 The fact that parties favour repeat
players does not help either.74 If anything, it exacerbates the problem, as, even
within the remaining arbitrators, the ‘pale, male and stale’ group is likely to gain
disproportionate number of appointments due to its historic advantage. That is
to say, an absolute ban will come about at the cost of arbitrators who belong to
traditionally underrepresented classes, such as female arbitrators.75 In fact, given
that almost one-third of female arbitrators currently engage in double hatting,76 a
total prohibition will compel them to give up on their practice as arbitrators which
will bring their numbers down to a record low.
Fourthly, such a prohibition will deal a serious blow to the principle of party
autonomy (a core ISDS principle) and to the parties’ right to choose arbitrators
by removing ‘highly valued and experienced jurists from the arbitration market'.77
An example of this would be when the parties who would have preferred a
particular arbitrator would, owing to the absolute prohibition on double hatting,
have to search for a replacement simply because the former is acting as a counsel
in an unrelated case which might not have any bearing on the parties’ dispute. In
this manner, the guillotine will fall on proceedings which are free from conflicts
of any kind. This will force the parties to make-do with their second-choice
arbitrators who, the parties’ opinion, might not be as capable as the first-choice
arbitrators and whom the parties’ may regard as ‘blank-minded’ vis-à-vis the
dispute.78
Fifthly, an absolute ban is an impractical solution as it does not consider
various realities of the current ISDS regime, including factors such as the heavy

Draft Code of Conduct 2020 (n 2) para 68.
Crook (n 18) 288.
74 Faure and Ma (n 37) 8.
75 Sucharitkul (n 8).
76 ibid.
77 Katia Fach Gómez, Key Duties of International Investment Arbitrators: A
Transnational Study of Legal and Ethical Dilemmas (Springer 2019) 104.
78 Cleis (n 29) 202.
72
73

2021

LSE LAW REVIEW

129

workload that ‘has continued to grow’,79 and the absence of a permanent roster
of arbitrators in the ISDS system. To fully understand the problems that this lapse
will cause, it is necessary to first place it in proper context. As explained above,
most of the ISDS practitioners (including experienced individuals) are unlikely to
opt for the role of the arbitrator and, as a result, it is likely that a considerable
portion of expertise and experience will become unavailable once a ban is in
place.80 If this situation were to occur in the context of the Court of Arbitration
for Sport’s (‘CAS’) Code of Sports-related Arbitration,81 or under the EU-Canada
Comprehensive Economic Trade Agreement (CETA),82 then it would not have
posed much of a problem. This is because permanent rosters ensure a continuous
flow of expertise in both the systems. S.13 of the CAS’s Code of Sports-related
Arbitration provides for a permanent roster comprising of a minimum of 150
arbitrators. Meanwhile, the CETA, under its art. 8.27.2, provides for a permanent
15-member tribunal.
On the other hand, the ISDS is a fragmented system which spans across
numerous instruments and bodies without any central authority,83 negating any
possibility of the constitution of a permanent tribunal to decide investor-state
disputes. Thus, if the States were to import an absolute ban into ISDS, it will lead
to fewer available arbitrators who are competent enough to gain the confidence
of the parties.84 Indeed, given the increase in ISDS cases in terms of their ‘size
and complexity as well as number’, 85 an expertise-depleted small group of
expertise-depleted arbitrators will have to face great challenges.
Finally, such over-encompassing bans are not justified when better,
narrower alternatives are available, such as those which focus on only those cases
Matthew Hodgson and Alastair Campbell, ‘Damages and Costs in Investment Treaty
Arbitration Revisited’ [2017] International Journal of Commercial & Treaty Arbitration, 1.
80 Ziade (n 67) 58.
81 CAS Code of Sports-related Arbitration (01 July 2020)(CSA) s 18.
82 Comprehensive Economic and Trade Agreement (CETA) between Canada, of the one
part, and the European Union and its Member States, of the other part (signed 30 October
2016, provisionally entered into force 21 September 2017) (‘CETA’) art 8.30.1.
83 Sergio Puig, ‘The Death of ISDS?’ (Kluwer Arbitration Blog, 16 March 2021)
<http://arbitrationblog.kluwerarbitration.com/2018/03/16/the-death-of-isds/>
accessed 20 August 2021.
84 Gómez (n 77) 104.
85 Hodgson and Campbell (n 79) 1.
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where justifiable doubts arise regarding the arbitrator’s impartiality.86 Solutions
such as streamlined temporary bans, both before and after acting as an arbitrator,
sufficiently narrow concurrent bans that prohibit simultaneous double hatting,
and broad objective disclosure requirements that help avoid confusion and late in
the day challenges (as envisaged in the solution proposed in Section III of this
article) are far more suited to addressing double hatting.87 Such solutions target
the most problematic instances of double hatting and, at the same time, provide
sufficient freedom to practitioners and parties, without damaging the availability
and diversity of arbitrators. This approach, unlike an absolute ban, avoids any
form of indiscriminate carpet-bombing of the ISDS system which might do more
harm than good.88
Multi-lateral investment court
As an alternative to ISDS, the EU has proposed the establishment of a
Multilateral Investment Court (MIC).89 Although no final framework for the MIC
exists as of now, the EU’s treaties which already provide for the MIC as the
dispute settlement mechanism can help sketching out a rough outline. These
treaties include the 2015 Transatlantic Trade and Investment Partnership
(TTIP),90 the EU-Vietnam FTA (EUVFTA),91 the EU-Canada Comprehensive
Economic and Trade Agreement (CETA), 92 the EU-Singapore Investment

Hwang SC and Lim (n 63) 32.
Dunoff and others (n 54) 9.
88 Cleis (n 29) 202.
89 European Commission, ‘A New EU Trade Agreement with Japan’ (July 2018)
<https://trade.ec.europa.eu/doclib/docs/2017/july/tradoc_155684.pdf> accessed 10
July 2021. See also European Commission, ‘The Multilateral Investment Court Project’
(January 2021) <http://trade.ec.europa.eu/doclib/press/index.cfm?id=1608> accessed
10 July 2021.
90 European Commission, ‘Transatlantic Trade and Investment Partnership: Trade in
Services,
Investment
and
E-Commerce’
<https://trade.ec.europa.eu/doclib/docs/2015/september/tradoc_153807.pdf>
accessed 27 August 2021 (‘TTIP’).
91 Free Trade Agreement between the European Union and the Socialist Republic of Viet
Nam (signed 30 June 2019, entered into force on 1 August 2020) (‘EUVFTA’).
92 CETA (n 82).
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Protection Agreement (EUSIPA) 93 and the EU-Mexico Trade Agreement
(EUMTA).94 Grouping together these treaties indicates that the proposed MIC
will comprise of a first instance permanent tribunal and an appellate tribunal.95
As to the composition of the first instance tribunal, the CETA provides for
a 15-member tribunal composed through equal participation—five members will
be nationals of the EU member States, five will be nationals of Canada, and the
remaining five will be nationals of third countries.96 A similar distribution is also
contemplated by the EUVFTA, where the tribunal comprises of nine members.97
These members are appointed for a fixed term98 by special committees under the
respective agreements, which shall comprise of the EU Trade Commissioner and
the Ministers who oversee foreign trade of the concerned nations. As for
remuneration, the tribunal members would receive a retainer fee on a monthly
basis, paid by the contracting parties.99
Divisions of three members will hear the cases, and a third country national
will preside over any such division.100 An appeal against the decision arrived at by
this division would go to the Appellate Tribunal of the MIC within 90 days of the
issuance of the award. Grounds for challenge could include both legal errors and
errors in the appreciation of facts. The appointment of members to the Appellate
Tribunal would take place on a pattern similar to the first instance tribunal.101
In relation to double hatting, these treaties provide that members of the

93

Investment Protection Agreement between the European Union and its Member States,
of the one part, and the Republic of Singapore, of the other part (signed 19 October 2018,
entered into force 21 November 2019) (‘EUSFTA’).
94 European Commission, ‘New EU-Mexico Agreement: The Agreement in Principle’ (23
April 2018) <https://trade.ec.europa.eu/doclib/docs/2018/april/tradoc_156791.pdf>
accessed 27 August 2021.
95 Juan Pablo Charris-Benedetti, ‘The Proposed Investment Court System: Does It Really
Solve the Problems?’ (2019) 42 Revista Derecho del Estado 83.
96 CETA (n 82) art 8.27.
97 EUVFTA (n 91) art 12 (2).
98 Lai (n 68) 31.
99 CETA (n 82) art 8.27.12, 8.27.13.
100 EUVFTA (n 91) art 12.8; CETA (n 82) art 8.27.8.
101 EUVFTA (n 91) art 13.2.
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MIC tribunals ‘shall not be permitted to engage in any occupation, whether
gainful or not, unless exemption is exceptionally granted by the President of the
Tribunal/of the Appeal Tribunal’, 102 and that ‘upon appointment, they shall
refrain from acting as counsel or as party-appointed expert or witness in any
pending or new investment dispute under this or any other international
agreement or domestic law'.103 This implies an absolute prohibition on double
hatting that will disallow the members from engaging in or from continuing
activities that might interfere with their adjudicatory functions as a member of the
MIC.104
Owing to such provisions, the supporters of this proposal have asserted that
the MIC is the answer to the ISDS regime’s main problems,105 namely, the lack of
an appellate mechanism, doubts over arbitrators’ impartiality, and the incapability
of party-appointed ad hoc arbitrators to decide public law disputes.106 They argue
that the MIC resolves the limitations of the ISDS system by, firstly, providing for
an appellate mechanism which will allow the appellate tribunal to rectify any legal
and factual errors committed by the first instance tribunal, which would lead to
greater consistency and coherency.107 It would alleviate the concerns relating to
an award being based on extraneous grounds because the arbitrator had indulged
in double hatting. Secondly, the supporters of the MIC believe that it guarantees
the impartiality of the members of the tribunal, because the MIC formulates clear
rules and prohibits members from assuming any other roles during their term on
the tribunal.108 This prohibition resolves the doubts related to the propensity for
bias arising from simultaneous double hatting. Thus, by limiting the grounds
which might cause justifiable doubts over the MIC members’ impartiality, the
prohibition immunises the MIC from the legitimacy crisis that ISDS is currently

EUSFTA (n 93) art 3.9.15, 3.10.13; EUVFTA (n 91) art 12.17, 13.17; TTIP (n 90) art
9.15, 10.14.
103 CETA (n 82) art 8.30; EUVFTA (n 91) art 14.1; TTIP (n 90) art 11.
104 Gómez (n 77) 109.
105 Lucy Reed, ‘International Dispute Resolution Courts: Retreat or Advance’ (2017] 4
McGill Journal of Dispute Resolution 129, 135; Lai (n 68) 31.
106 Łukasz Kułaga, ‘A Brave, New, International Investment Court in Context: Towards a
Paradigm Shift of the ISDS’ in XXXVIII Polish Yearbook of International Law 2018
(Institute of Law Studies PAS 2019) 120–21.
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experiencing. In other words, it adopts a system with full-time adjudicators, who
will not act as counsels in any case and, eliminates the appearance of biases arising
out of double hatting by enforcing ‘the strictest ethical standards’ possible.109
Thirdly, the MIC does away with party-appointments and mandates that
State parties appoint the members.110 This is in line with the belief that the present
system of appointments in ISDS is flawed in two ways: firstly, that it indicates a
clash between party autonomy and arbitrators’ impartiality, and secondly, that it
leads to ‘doubts about the objectivity of a decision’ rendered by the ad hoc ISDS
arbitrators. 111 These supporters also maintain that the replacement of partyappointments with State-appointments will ensure that the members will lack a
strong interest in reappointments, as they will not be seeking to cultivate a
clientele who might seek their services as counsel. 112 In short, the supporters
argue that, cumulatively, the provisions for appeals, fixed remuneration,
proportional representation in the tribunals, random rotation-based allocation of
cases, and a clear prohibition on multiple hatting gave the MIC an appearance
similar to traditional courts.113 These provisions limit the factors that could affect
the MIC members’ adjudicatory role and, thereby, ensure that the members
remain impartial, independent and avoid behaviour that could result in justifiable
doubts, akin to the judges of the traditional courts.114
In light of such claims, the MIC might, prima facie, appear to be a viable
solution to double hatting and other problems. However, it has a number of
shortcomings which raise questions over its actual efficacy. Firstly, the proposal
goes against the principle of ‘nemo debet esse judex in propria causa’, i.e., no one may
be a judge in his own cause. This fundamental principle of natural justice applies
to all judicial and quasi- judicial proceedings,115 and forms the basis for the values

Colin M Brown, ‘A Multilateral Mechanism for the Settlement of Investment Disputes:
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of impartiality and independence of adjudicators.116 The MIC proposal does not
closely follow the spirit of this principle, because, irrespective of the random
composition of the three-member divisions, State-appointed members would
constitute those divisions and decide the investors’ claims against their appointers:
the States. In fact, given the belief that ad hoc arbitrators are, supposedly, incapable
of managing ‘the legal construction of the public sphere without rigorous
supervision by courts’,117 it is likely that the members appointed to the MIC will
not act as impartial adjudicators but as overseers appointed by States who will be
at the defending end in investor-State disputes brought up before the MIC. It will
thus become difficult, if not impossible, to avoid the perception that the MIC is
‘biased against investors’.118 If the States will be the sole appointing authority
under the MIC, it is highly likely that investors will not have faith in such stateappointed judges.119 Indeed, the claim that the state-appointed members would
be more impartial than party-appointed arbitrators (the defending State also has
a say in their appointments) does not seem to be a valid claim.
Secondly, it is possible that, given the public nature of ISDS arbitrations,
decisions could be based on concerns beyond the facts and the law.120 In other
words, the state-appointed members who receive retainer fees from the States
might find it difficult to avoid justifiable doubts over their impartiality, as their
membership would render them dependent on the remuneration only because of
the ban on playing any other role. This is especially true for those seeking a
United Nations Office on Drugs and Crimes, ‘Commentary on the Bangalore Principles
of
Judicial
Conduct’
(September
2007)
68
<https://www.unodc.org/documents/nigeria/publications/Otherpublications/Comme
ntry_on_the_Bangalore_principles_of_Judicial_Conduct.pdf> accessed 21 August 2021.
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renewal of appointments because, presumably, the States would be constantly
scrutinising them.121 Therefore, the members’ arbitrators would be exposed to
accusations of deciding investors’ claims in a way that pleases the States in order
to be reappointed to the MIC.122
Thirdly, given the history of international courts being perceived as
manifestations of the larger State’s powers, the MIC, too, if viewed as an attempt
at promoting the interest of the EU,123 could create ‘new political dimensions’124
that contradict the core values of the ISDS system.125 Such an institution would
raise suspicions among developing nations who might view it as a set of ‘supranational courts reputed for trying to impose Western versions of justice on nonWestern cultures'.126 Furthermore, by doing away with party-appointments, the
MIC is likely to limit the role of disputing parties while relatively increasing the
influence of the remaining States party to the system, which might cause certain
States and other stakeholders to regard the MIC’s members as representing
specific political views, depending on the States that had appointed them. 127
Owing to these factors, it is probable that the MIC proposal would lack support
among developing nations and, therefore, would not be able to ‘render
internationally recognized and enforceable decisions'.128
Fourthly, the diversity problem, as pointed out in Section I of this article,
still stands. The provisions relating to the appointment of the MIC members do
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not explain how the MIC will secure or enhance age or gender diversity.129 At the
moment, as can be deduced from the EU treaties listed above, there is no
impediment that prevents the MIC from developing features strikingly similar to
the current ISDS system. In fact, the MIC may very well turn out to be a group
of senior white men and the levels of diversity may either stay the same or, due
to the limited strength of the MIC roster,130 deplete further. Therefore, ensuring
satisfactory levels of diversity appears to be an easier task under the current ISDS
regime, where the group of available arbitrators is considerably larger, than under
the limited-roster MIC. Nevertheless, it is possible that the MIC will not only be
able to ensure regional diversity (as the EU treaties do) but will also incorporate
provisions for age and gender diversity, thereby increasing the representation of
under-represented classes. However, because of the limited roster size, the
absolute number of arbitrators who belong to the under-represented categories,
such as female arbitrators, is highly likely to shrink and remain worse than the
numbers in the existing ISDS regime.
Fifthly, the MIC remains susceptible to the same criticisms as the absolute
because as the restriction under the MIC is also in the form of an overencompassing prohibition. The only difference is that the MIC ban will be
applicable on a member only for the duration of their term, while an absolute ban
is not subject to any similar limit. Understood in this way, the MIC prohibitions
are overly broad concurrent bans that prohibit MIC members from taking up any
other occupation, because such indulgences might influence their adjudicatory
roles. 131 This ban, however, might dissuade experienced individuals from
becoming an MIC member at all. As is evident from the EU treaties discussed
previously, the proposed MIC will likely prohibit members from taking up any
other occupation or, at the very least, from acting as counsel or expert witness in
any other investment dispute. This is a prohibition of a wide amplitude, because
it requires the practitioners who want to become MIC members to choose (much
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like under an absolute ban) between the role of the arbitrator and the other roles
of counsels, expert witnesses, etc. Consequently, many of them are more likely to
not opt for the arbitral role because the other option (of not being a member and,
thus, being beyond the ban) is the more profitable one.132 It would allow them to
continue to engage in multiple roles, while the MIC member is barred from doing
so for the duration of their term. In short, if the State parties were to draft the
MIC prohibition on double hatting on the lines of the previous EU treaties, then,
it might cause an exodus of experience and expertise away from the MIC roster
to the other roles.
Sixthly, the MIC’s concurrent ban suffers from another limitation: its limited
duration. The ban, naturally, does not regulate post or pre-membership
engagements. A member is free to act as a counsel and, to take a rather extreme
example, appear on behalf of a State before the MIC or any other tribunal
immediately after their term as an MIC member ends. The concurrent ban also
does not prevent the States from appointing a former State-appointed counsel
(whose engagement may have ended just a few days prior) as a member. In simpler
terms, an individual can decide a claim as an MIC member today and appear as a
State-appointed (or Investor-appointed) counsel tomorrow under the MIC
system. This is a serious shortcoming because it is likely to foster suspicions of
bias in the minds of investors, States and the general public alike. Surprisingly, the
current ISDS system also suffers from the same lacunae and the MIC has not, so
far, dealt with it. However, the solution proposed in this article takes note of this
shortcoming and provides for vesting periods to resolve it.
Seventhly, the MIC will require huge investments from the State parties,133
even more so, if serious problems were to occur in this ‘unique and
unprecedented’ establishment.134 In other words, the MIC proposal might not be
much of an improvement over the current ISDS system, as, firstly, the disputing
parties will continue to appoint counsels whose fees amounts to around 75% of
the costs of proceedings. Secondly, the States would have to pay adequate
amounts to the members of the MIC tribunals as the restriction on playing
multiple roles will restrict their other means of income. In addition, if adequate
Ziade (n 67) 57–58; Hranitzky and Romero (n 55).
Anderson (n 3) 1156.
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remuneration is not provided, then it is likely that a considerable number of
experienced ISDS arbitrators might opt for the roles of counsel instead. Thus, the
pool of eligible candidates would be even smaller and more inexperienced than
what is available under the current ISDS system.135. When taken together, it is
likely that even though the MIC could result in lower per case cost, the overall
costs might not differ much from the current system. On a similar note, since
appeals lie from first instance decisions to the appellate tribunal, it is likely that
host states and investors alike will file appeals against all decisions that go against
their interests,136 which further adds on to the costs of arbitration.
Temporary bans
Temporary bans prohibit arbitrators from taking up roles in other ISDS
proceedings, for certain duration before and/or after any given case, irrespective
of the similarities or dissimilarities of those cases. These bans, if incorporated in
the ISDS system, would target instances of successive double hatting, 137 and
would prove to be more advantageous than an absolute ban, owing to their
temporary nature.138 Specifically, a temporary ban will bar ISDS practitioners who
currently serve as arbitrators from resuming practice as counsel immediately after
their present engagement ends. A specified amount of time would have to pass
before they can partake in other roles. Nonetheless, given the fact that most
practitioners only receive one or two appointments in their whole careers,139 a
temporary ban offers a great advantage over other proposals discussed in this
section. It allows the current ISDS arbitrators to revert to counsel work in the
absence of further appointments as arbitrator, albeit subject to temporary
limitations. It also provides them with an opportunity of acting as arbitrators again
in any future proceedings, if such opportunities arise. In other words, contrary to
an absolute ban, the choices made by ISDS practitioners under a temporary ban
regime are not final.
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The International Court of Justice’s Practice Directions also contain
provisions that translate to such temporary prohibitions on ICJ ad hoc judges,
indicating the usefulness of such bans.140 Firstly, Practice Direction VII requires
the parties to refrain from nominating individuals who have acted as agent,
counsel or advocate in another ICJ case within the past three years before the date
of their nomination.141 Additionally, Practice Direction VIII mandates the parties
to not nominate individuals who, by their proposed appointment, would have
double hatted within the past three years. 142 Even though framed in
recommendatory language, 143 State parties have followed the ICJ Practice
Directions VII and VIII, with no reported violation till date. Notably, similar
provisions which create distance between the bench and the bar are present in the
2019 Dutch Model BIT, which provides for a five-year ban. 144 Scholars have
lauded both of these instruments, 145 and the Draft Code of Conduct also
considers temporary restrictions as an option in combating double hatting.146
However, critics of temporary bans point out that this measure suffers from
certain limitations. Firstly, if implemented as a standalone measure against double
hatting, they are likely to be as ineffective as absolute prohibitions.147 For instance,
if States were to adopt a ban as provided under the 2019 Dutch Model BIT or the
International Court of Justice Practice Directions (adopted on 31 October 2001, last
amended 20 January 2021) (‘ICJ Practice Directions’) Practice Direction VII, VIII.
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Marshall, ‘Defining New Institutional Options for Investor-State Dispute Settlement’
(2009) International Institute for Sustainable Development, 12.
142 ICJ Practice Directions (n 140) Practice Direction VIII; See also Cleis (n 29) 205;
Marshall (n 141) 12.
143 Paolo Palchetti, ‘Making and Enforcing Procedural Law at the International Court of
Justice’ (Questions of International Law, 31 July 2019) <http://www.qil-qdi.org/makingand-enforcing-procedural-law-at-the-international-court-of-justice/> accessed 26 August
2021.
144 The Kingdom of the Netherlands, ‘Netherlands Model Investment Agreement’
(UNCTAD
Investment
Policy
Hub
2019)
<https://investmentpolicy.unctad.org/international-investment-agreements/treatyfiles/5832/download> (‘Dutch Model BIT’) art 20.5.
145 Marshall (n 141) 12; Marike RP Paulsson, ‘The 2019 Dutch Model BIT: Its Remarkable
Traits and the Impact on FDI’ (Kluwer Arbitration Blog, 18 May 2021)
<http://arbitrationblog.kluwerarbitration.com/2020/05/18/the-2019-dutch-model-bitits-remarkable-traits-and-the-impact-on-fdi/> accessed 11 July 2021.
146 Draft Code of Conduct 2020 (n 2) para 71.
147 Cleis (n 29) 205.
140

140

A New Multi-Faceted Solution to Double Hatting in ISDS

Vol. VII

ICJ Practice Directions into the ISDS system, it would effectively render a
majority of the current-day practitioners incapable of taking up the role of the
arbitrator because arbitral appointments would require them to not have acted in
other roles in the past three to five years—a pre-condition that they cannot per se
fulfil by reason of their current practice. A broad temporary ban is likely to
permanently exclude them from arbitral roles. This highlights the impact that a
temporary ban can have on the ISDS diversity crisis. The exclusionary effect of
the ban would adversely affect the under-represented categories of ISDS
practitioners because they, primarily, rely on roles other than that of the arbitrator
and take up the few arbitral appointments that happen to come their way.148 An
unnecessarily wide-scoped temporary ban is likely to have an adverse effect on
the levels of diversity among ISDS arbitrators. However, this result is avoidable
if the scope is restricted to the problematic cases only. Accordingly, the proposal
forwarded in this article adopts a limited approach.
Secondly, it would also require them to give up on their practice as counsel
after the proceedings have ended for a similar duration, quite similar to Practice
Direction VIII. In short, although temporary bans will allow ISDS practitioners
to shuffle between various roles, an over-encompassing prohibition is likely to
discourage most of the practitioners from acting as arbitrator, much like absolute
bans.149 The duration and nature of the ban would be the factors to consider
carefully. Although a ban restricted to cases of a similar nature would be
beneficial, a ban prohibiting double hatting in all cases, irrespective of their
similarity or dissimilarity, would render the ISDS arbitrators without any work for
a considerable duration before and after the proceedings. They would not be able
to resume practice immediately after their service as arbitrators. Such abstentions
would turn out to be fruitless as the next appointment as an arbitrator might never
arrive, 150 and they would have to, eventually, revert to counsel work after an
unwanted pause.
Given the long duration of an ISDS proceeding151 and the temporary gap

Crook (n 18) 288.
Cleis (n 29) 205.
150 Crook (n 18) 285, 288; Giorgetti (n 139) 459–60.
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between appointments,152 temporary bans would force the newcomers to depend
on practice as a counsel, which would exclude them from gaining appointments.
This would directly contribute to the concentration of appointments in the hands
of the powerbrokers. Such over-encompassing bans, howsoever temporary,
would be akin to absolute bans,153 and would only worsen the situation in terms
of diversity and equitable distribution of power. Indeed, an over-bearing
temporary ban would discourage current ISDS practitioners and newcomers, who
are key sources of diversity, from acting as arbitrators by forcing them to choose
between two options: either take up an arbitral appointment and become subject
to a temporary prohibition or refuse the appointment and continue to practice in
various roles without bearing the brunt of the ban. As would have been the case
under an absolute ban and the MIC, the latter of the two options will clearly be
far more profitable than the former154 and this forced choice will result in a lower
number of available arbitrators. Meanwhile, parties would continue to favour
repeat ‘pale, male and stale’ practitioners causing the levels of diversity to
plummet.155 The capability of influencing ISDS system would further condense
within the ‘power brokers’ as the number of arbitrators falling outside this group
is likely to be thinned down and the latter’s share of arbitral appointments would
inadvertently flow towards the former class.
Furthermore, critics who argue against the adoption of temporary bans into
the ISDS system and highlight that the ICJ Practice Directions VII and VIII,
insofar as they provide for vesting periods for ad hoc judges, are exceptions to the
general practice followed by other adjudicatory bodies. Other dispute settlement
institutions, including the Permanent Court of Arbitration, the World Trade
Organisation, the Arbitration Institute of the Stockholm Chamber of Commerce
and the ICSID, do not restrict their adjudicators from taking up other
professional activities after the end or before the beginning of any proceeding.156
Even the MIC proposed by the EU lacks any provision to regulate practice after
the term of a member is over and, impliedly, allows successive double hatting.

Caroline Simson, ‘“Double-Hatting” Gets Spotlight After €128M Award Nixed’ (18
June 2020) <https://www.law360.com/articles/1284546> accessed 20 August 2021.
153 Cleis (n 29) 205.
154 Ziade (n 67) 57–58; Hranitzky and Romero (n 55).
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Vesting periods work well for the ICJ as its permanent members ensure a steady
flow of expertise, which is impossible in the ISDS system because of three key
factors: the fragmented nature of ISDS system, the lack of a permanent roster,
and the absence of a central body.
The Draft Code(s) of Conduct for Adjudicators in ISDS
Article 6 of the 2020 Draft Code of Conduct regulates double hatting, and
forwards numerous solutions, including outright bans, simple disclosure
requirements, phased approaches, concurrent bans, and temporary limitations.157
It does not favour any approach more than the others, although it warns against
adopting the absolute ban and the phased approach.158 The solutions enshrined
under Article 6 take this cautionary approach, as the provision only provides a
choice between a temporary ban and simple disclosure requirements as tools to
restrict double hatting. The Comments to the provision indicate that any form of
solution to double hatting must be well-defined and streamlined—it must not be
overly broad or burdensome to ‘exclude a greater number of persons than
necessary . . . [and] interfere with the freedom of choice of adjudicators and
counsel by States and investors’,159 especially with regard to younger arbitrators.
Furthermore, the 2020 Draft Code of Conduct qualifies the choice between
temporary bans and disclosure requirements by introducing the requirement of
delineating the category of cases to which such bans or disclosure requirements
will apply.160 Thus, it overcomes a major limitation of temporary bans, namely
over-broadness, by restricting it to certain cases. At the same time, it is necessary
to remember that the States can narrow down the disclosure obligation under
Article 6, and, hence, its efficacy will depend on the category of cases to which it
will apply.
By requiring States to outline the scope of these measures, the Draft Code
of Conduct again ensures that its provisions remain clearly defined and

Draft Code of Conduct 2020 (n 2) para 67-71.
ibid 68.
159 ibid.
160 ibid art 6, para 72.
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constrained within strict limits.161 Overall, Article 6 is a noteworthy proposal as it
recognises the problem of defining double hatting and encourages the interested
parties to think carefully about the nature of roles it will cover and the class of
cases (same parties/same facts/same treaty) it will regulate.162
Contrasting this broad provision with Article 4 of the 2021 Draft Code of
Conduct V2.0 uncovers that this provision bears little semblance to its
predecessor because it provides a concurrent ban as the only measure to address
simultaneous double hatting as counsel/expert witness and as arbitrator.163 It fails
to address the instances of successive double hatting that the 2020 Draft Code of
Conduct’s Article 6 had sought to regulate through temporary bans—it simply
does away with such temporary limitations.164 This leaves the successive donning
of multiple hats unregulated, even in proceedings between the exact same parties
and with similar factual matrices. Given that successive practice in the above cases
is a problematic form of double hatting,165 the decision to remove temporary bans
and disclosure requirements as possible measures from the draft is difficult to
understand as it leaves the new provision with an extremely restricted scope.
To make matters worse, it gives the parties an option to consent166 and
suggests that ‘double-hatting could be acceptable with informed consent of the
disputing parties’.167 This has the potential of legitimising the phenomenon as it
undermines the gravity of the problems caused by an arbitrator’s concurrent
practice as counsel/expert witness, which has been widely accepted as causing an
undeniable appearance of bias.168
Regardless, a number of States have indicated support for the consent clause

ibid para 66.
ibid para 67.
163 Draft Code of Conduct V2.0 (n 7) para 27.
164 ibid.
165 International Bar Association Guidelines on Conflicts of Interest in International
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and have highlighted the importance of the party autonomy principle.169 Their
support, when understood as their opinion on the conflict between the core
values of ISDS system as explained in Section I, may be construed as establishing
the pre-eminence of party autonomy. It may also be taken as a suggestion that,
despite the problematic nature of double hatting, certain experienced individuals
who are ‘qualified and capable of handling [cases] alongside other commitments’
should be allowed to practice it.170 However, a few states have expressed concerns
over the effectiveness (owing to the inclusion of the consent clause) of the Draft
Code of Conduct V2.0’s Article 4.171 These concerns are justified and the addition
of such an exception is difficult to understand for two reasons: redundancy and
the derogation of the core ISDS values.
Firstly, it is highly probable that the consent clause will turn out to be
redundant. A non-appointing party is unlikely to consent to an appointing party’s
proposal of choosing a practitioner who is concurrently arguing on behalf of the
appointing party or is arguing on a relevant issue in a different proceeding.
Resultantly, the consent clause might turn out to be an unworkable provision.
Alternatively, even if parties were able to come to an agreement, the clause (and,
ultimately, Article 4) would not have changed anything substantial in the present
system that lacks any provision similar to Article 4. Currently in ISDS, the
appointing-party is free to appoint its arbitrator and the non-appointing party is
free to then challenge the appointment on grounds mentioned in the applicable
arbitral rules and instruments, such as the ICSID Convention 172 and the
UNCITRAL Arbitration Rules.173 Moreover, in contrast to the system that would
prevail once the Draft Code of Conduct becomes applicable, there are no legal
prohibitions on double hatting in the current ISDS scheme. Therefore, the nonappointing party is free to impliedly consent to the appointment of an arbitrator
who, for instance, may be simultaneously representing the appointing party in
another case based on the same factual matrix. In this example, the absence of

ICSID and UNCITRAL, ‘Draft Code of Conduct for Adjudicators in International
Investment Disputes – Version Two: Comments by Article/Topic as of September 3, 2021’
80-85 (03 September 2021) accessed 05 October 2021 (‘Comments by Article/Topic V2.0’).
170 ibid 85.
171 ibid 83.
172 ICSID Convention (n 40) art 37, 57.
173 UNCITRAL Arbitration Rules (15 December 1976) UN Doc A/31/98, art 8-10, 12.
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any challenge against the arbitrator can be understood as a proof of the implied
acceptance of the appointment. Surprisingly, Article 4 does not bring any
significant changes here. It merely requires that the parties, instead of implicitly
agreeing to an appointment (evidenced from the decision to not challenge it), have
to explicitly agree on the same. In summary, with or without Article 4, the
situation remains the same and the arbitrator remains free to double hat
concurrently if the parties agree to it. The consent clause in Article 4, therefore,
makes the provision redundant and renders the attempts at regulating serious
forms of double hatting unsuccessful.
Secondly, and most importantly, even though parties are unlikely to consent,
if they were to agree on appointing a concurrent double hatter as an arbitrator,
the appointment would be in violation of the core values of impartiality and
independence that were discussed in Section I of this article. This is already true
of the present ISDS mechanism, and the drafters of the Draft Code of Conduct
(2020) have recognised the legitimacy issues that double hatting raises.174 The
practice of double hatting is also a major impediment to the efforts aimed at
increasing diversity in ISDS, as explained previously in this article. Despite this,
the situation under Article 4 remains largely unchanged from the current system.
In the face of the legitimacy and diversity crisis, Article 4’s consent clause gives
birth to the possibility that double hatting, in its most detestable forms, might
continue under States’ sanction. The attempts at increasing diversity will likely be
rendered useless as power and appointments will continue to accumulate within
the ranks of ‘power-brokers’ and double-hatters. In addition to these risks, certain
comments in the Draft Code of Conduct V2.0 have also insisted upon treating
experienced individuals as different from the rest of the arbitrators.175 However,
this differential treatment of ‘capable’ arbitrators as exceptions to the principles
of impartiality, independence and natural justice does not bode well for the
legitimacy of the ISDS system. Indeed, Article 4 does not address the diversity
and legitimacy crisis, outlined earlier in this article, but instead maintains the
problematic status quo which will only worsen the crisis.
States, through their comments, have insisted on the party autonomy
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principle and on the capability of the practitioners as a justification for allowing
double hatting. Their insistence may be interpreted as an expression of their
willingness to ignore the appearance of bias that arises from simultaneous double
hatting.176 Their standpoint is not in line with the postulation that ‘justice must
not only be done, but must also be seen to be done’.177 In this respect, the Supreme
Court of India has iterated that party autonomy cannot be ‘exercised in complete
disregard of these principles,’ and that:
There are certain minimum levels of independence and impartiality
that should be required of the arbitral process regardless of the parties’
apparent agreement. A sensible law cannot, for instance, permit
appointment of an arbitrator who is himself a party to the dispute, or
who is employed by (or similarly dependent on) one party, even if this
is what the parties agreed.178

In other words, the inclusion of the consent clause is an appalling policy
decision that undercuts the basic principles that guide adjudicatory processes
worldwide and is likely to raise serious doubts over the ISDS mechanism’s
legitimacy. To be exact, a practitioner’s capability and the parties’ autonomy are
not the only factors that the States should account for when drafting a provision
to regulate double hatting. The perception of justness, impartiality and legitimacy
are also equally, if not more, important considerations. Article 4 as it stands now,
however, does not contain these principles. Accordingly, there is a need to modify
it and balance competing values.
Concurrent bans are also present under the 2014 IBA Guidelines which
consider that, in certain cases, parties cannot consent to simultaneous double
hatting and that ‘justifiable doubts necessarily exist as to the arbitrator’s
impartiality or independence’ in such circumstances. 179 The ICJ Practice
Direction VII also contemplates a concurrent ban devoid of any exceptions.180
Thus, in light of such considerations, parties should not be allowed to consent to
concurrent double hatting in the most problematic cases, though in cases which
The Republic of Ghana (n 33) [22].
R v Sussex Justices, ex p McCarthy [1924] 1 KB 256, 259 (emphasis added).
178 Perkins Eastman Architects DPC v HSCC (India) Ltd AIR 2020 SC 59.
179 IBA Guidelines (n 165) 5.
180 ICJ Practice Directions (n 140) Practice Direction VII.
176
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do not bear any relation to each other, they may be allowed to consent. However,
Article 4 of the Draft Code of Conduct V2.0 evidently lacks this nuanced
approach as it does not negate the possibility of the parties consenting to the most
egregious forms of double hatting.
A minor redeeming point for this new provision is that it avoids an overly
broad prohibition on concurrent practice, and provides an option to prohibit it
only in cases where the facts (or at least one of the parties) are the same with the
parties’ consent.181 For these reasons, it can be broadly concluded that the new
provision regulating multiple roles is much more restrictive and limited in scope
and efficacy than its predecessor. Unlike previous proposals such as absolute
bans, the concurrent ban under Article 4 avoids a broad hard-line approach which
would have prohibited all forms of concurrent double hatting, including cases
where justifiable doubts were unlikely to arise. However, this restrictiveness is also
a glaring weakness of the provision as its scope is much restricted when compared
to Article 6 of the 2020 Draft Code of Conduct. Another point of note is that
Article 4 benefits from the disclosure obligations placed under Article 10 of the
Draft Code of Conduct V.2.0. These obligations are not fine-tuned to address
double hatting in particular (unlike the solution proposed further in this article),
but when viewed in conjunction with the concurrent ban provided by Article 4,
they provide some, albeit very little, respite from double hatting.
Nonetheless, when viewed in totality, both the versions of the Draft Code
of Conduct, despite their inadequacies, act together as an ‘ethical checklist’.182 The
fact that Article 4 of the Draft Code of Conduct V2.0 is a stripped-down version
of its predecessor and yet addresses concurrent double hatting, indicates that
simultaneous double hatting is the most problematic form of double hatting,
especially in cases with the same issues or parties. Further, drafts can help classify
and differentiate between cases of double hatting. While the 2020 version
differentiates between ‘same party’, ‘same treaty’ and ‘same issues’ cases,183 the
2021 version only provides for the latter two.184 This classification serves the
Draft Code of Conduct V2.0 (n 7) para 31.
Richard M Mosk, ‘Attorney Ethics in International Arbitration’ (2010) 5 Berkley Journal
of International Law Publicist 32, 35.
183 Draft Code of Conduct 2020 (n 2) art 6.
184 Draft Code of Conduct V2.0 (n 7) art 4.
181
182
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purpose of determining the applicability of possible remedies to double hatting
and underscores the importance of balancing various competing interests in
ISDS. This classification will be better defined and utilised for proposing a wellrounded and effective solution to double hatting in the next section of this article.
On a more idealistic note, the Draft Code of Conduct, in both of its versions,
identifies the need to regulate double hatting.185 This recognition itself shall serve
as a reminder of the core values of impartiality and independence, both to the
parties and to the arbitrators/candidates. It will play a part in maintaining high
standards of impartiality by encouraging them to self-regulate and avoid
appointments that will be tantamount to double hatting. Therefore, the Draft
Code of Conduct is a fair first step as it showcases that the parties truly intend to
enter into a ‘pragmatic discussion’186 of the problem of multiple roles. It can only
be hoped that it will lead to the development of more effective means of
regulating double hatting,187 keeping in sync with the core values of the ISDS
arbitration system.
Now, it is difficult to constitute ethics into hard and fast rules,188 or to force
upon arbitrators the expectation of possessing ‘open minds’ and viewing the cases
with total impartiality because there will always be inherent biases in individuals.189
Nevertheless, it is imperative to not allow the legitimacy crisis to gain more
ground either. In that vein, the solutions discussed above face various difficulties
in combating this crisis. In light of this, the next section outlines a four-pronged
solution to double hatting which will at least deal with, if not completely alleviate,
these problems.

185
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II. OUTLINING A WAY OUT OF DOUBLE HATTING
The proposed solution and its four conditions
The proposal is a set of four conditions that can act in cohesion to curb
double hatting. By doing so, it blends and avoids the limitations of the already
proposed solutions,190 and builds upon the provisions of the 2014 IBA Guidelines
on Conflict of Interest,191 the Draft Code of Conduct (2020),192 a number of
ISDS decisions, and other relevant instruments such as the Arbitral Rules of
various institutions.
Building upon these sources, the proposal embodies four conditions out of
which an individual seeking appointment (X) must fulfil three, before the parties
appoint them as an arbitrator in an ISDS proceeding. The mandatory
requirements are as follows:
1.

X must not have acted as counsel, or in any other relevant role, in ‘same
party’ cases for three years prior to the proceedings (‘Condition One’).

2.

X must not concurrently act as counsel, or in any other relevant role, in
‘same party’ cases and in cases which raise ‘similar issues/facts’
(‘Condition Two’).

3.

X must compulsorily disclose his/her previous three (or five) years’
engagements, in ‘same party’ and ‘same treaty’ ISDS proceedings, as a
counsel, or in any other relevant capacity (‘Condition Three’).

In addition to these three requirements, an ex-post vesting period may also
be imposed to the effect that:

The Government of the French Republic, ‘Towards a New Way to Settle Disputes
Between
States
and
Investors’
(May
2015)
15
<www.diplomatie.gouv.fr/IMG/pdf/20150530_isds_papier_eng_vf_cle09912d.pdf>
accessed 11 July 2021; Gómez (n 77) 112; See also Cleis (n 29) 201–06.
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X, who has been so appointed in any ISDS proceeding, shall not act as
counsel, or in any other relevant role, in ‘same party’ cases for the
following three years from the end of the present engagement
(‘Condition Four’).

Of the above four conditions, Condition One is an ex-ante temporary ban
applicable only in ‘same party’ cases, where there is at least one common party
between any two arbitrations. Condition Two is a highly circumscribed
concurrent ban, whereas Condition Three carries broad disclosure obligations,
and thereby errs on the side of caution. Recently, the Annulment Committee in
Eiser Infrastructure Limited and Energía Solar Luxembourg S.à r.l. v Kingdom of Spain193
favoured this approach in its decision as it concluded that the undisclosed
relationships between the claimant-appointed arbitrator and claimants’ expert
witness established a manifest appearance of bias. Furthermore, Condition Four
is an ex-post temporary ban which, just like the first condition, is applicable only
in ‘same party’ proceedings. In this manner, the proposed solution holistically
addresses double hatting at various stages of an arbitration proceeding.
The proposal’s four conditions are framed on lines of the List system
provided under the IBA Guidelines194 so as ‘to provide better and more relevant
guidance’ 195 to interested parties and to arbitrators. Scholars have also
recommended importing the IBA Guidelines into the ISDS system196 to prohibit
appointments in heavy conflict situations.197 The Guidelines classify situations
that may occur in an ISDS arbitration into three non-exhaustive lists: Red,
Orange, and Green, in order of decreasing threat to the impartiality and
independence of arbitrators. 198 While the Green List covers non-problematic
cases,199 the Orange List lists out situations which may ‘in the eyes of the parties,
Eiser Infrastructure Limited and Energía Solar Luxembourg S.à r.l. v Kingdom of Spain, ICSID
Case No ARB/13/36, Decision on The Kingdom of Spain’s Application for Annulment
(11 June 2020) [223].
193
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give rise to doubts as to the arbitrator’s impartiality or independence’.200 The Red
List is comprised of the most serious cases that ‘give rise to justifiable doubts as
to the arbitrator’s impartiality and independence’ and is divided into NonWaivable Red List and Waivable Red List.201 Under the latter of these two sublists, the parties can expressly consent to the appointment of an arbitrator even
though such an appointment may appear problematic, whereas no such right is
available with the parties in the former case.
In other words, the acceptance of a situation that falls under the NonWaivable Red List cannot ‘cure the conﬂict’ as this List bases itself on the
principle that no person can be his or her own judge.202 The solution proposed in
this article employs this classification of Lists to simplify the process of
ascertaining whether justifiable doubts exist, and to relate the proposal to the
existing ISDS system in which the IBA Guidelines hold considerable relevance.
Under the proposed solution, if any of the first two conditions are not
fulfilled, then, as in Non-Waivable Red List cases, an arbitrator must resign if he
has already been appointed, irrespective of whether the other party agrees or
not.203 Non-compliance with this guideline results in the disqualification of the
arbitrator under the IBA Guidelines. Similarly, under Condition Three, the
appointment would be deemed accepted by the parties if no party objects within
30 days of the disclosure, just like Orange List cases.204 Further, in a challenge to
an arbitrator, either a violation of any of the first two Conditions or a manifest
lack of qualities205 must be proven. Condition Four, on the other hand, has the
capability of rendering the prior arbitral award susceptible to annulment and of
the subsequent tribunals themselves taking action, as they have done in recent
times,206 to regulate the counsel (who has violated Condition Four).
ibid 17.
ibid 17.
202 ibid.
203 ibid.
204 ibid.
205 ICSID Convention (n 40) art 57.
206 Charles B Rosenberg and M Imad Khan, ‘Who Should Regulate Counsel Conduct in
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Arbitration?’
(Kluwer
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Accordingly, the next sub-section argues that double hatting, in ‘same
party/parties’ (Conditions One, Two and Four) and in ‘similar issues’ (Condition
Two) case, is problematic per se. It proceeds under the belief that double hatting
ought to result in disqualification in certain categories of cases because such
practice contradicts the key values of impartiality and independence of
adjudicators. These arguments must be understood in the context of the
legitimacy and diversity crisis pointed out earlier in this article. Practices such as
double hatting, revolving doors and repeat appointments contribute to this crisis
by resulting in the consolidation of power in the hands of a few ISDS practitioners
and by allowing the party autonomy principle to prevail over the other core values
of ISDS. The proposed solution strives to deal with these problems and to control
this crisis by taking a middle path: it does not absolutely prohibit double hatting,
nor does it legitimise it. The following sub-section develops on these arguments
with a prime focus on establishing the legality and legitimacy of the four
Conditions of the proposal.
Grounding the proposal in ISDS jurisprudence
The following discussion places the aforementioned four conditions in the
ISDS jurisprudence by drawing upon legal instruments, arbitral decisions, and
academic literature. The aim behind this endeavour is to ascribe legitimacy to the
proposed solution. Firstly, the broad disclosure requirements under Condition
Three are discussed. Secondly, the ban on concurrent practice in multiple roles
(Condition Two) is considered. Finally, Conditions One and Four, which are in
nature temporary bans, are taken up together for discussion.
(1) Condition three: broad disclosure requirements
Condition Three of the proposed solution provides for disclosures akin to
Article 10(2)(a) of the Draft Code of Conduct V2.0, although the terminology and
phrasing differ. This difference allows it to present itself chiefly as a measure to
resolve double hatting by bringing to the fore the similarity of certain aspects
(treaty/parties) of given proceedings vis-à-vis the arbitrator’s previous practice in
different roles. In this manner, the proposed solution recognises disclosures as
central to maintaining the perception of independence and impartiality of
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arbitrators. 207 Disclosures of past relationships and service, though not
particularly effective on their own, can help by allowing parties to make informed
choices relating to the appointment and to challenge arbitrator candidates,208 who
are unlikely to approve the appointment of a candidate they deem as partial and
biased. Further, it is notable that scholars have also expressed their support for a
broad, mandatory disclosure regime209 that will cause early challenges and reduce
the risk of re-hearings if any late-in-the-day challenge were to succeed.210
As the broadest requirement, Condition Three contemplates disclosure
obligations and, in doing so, opts for the ‘same treaty’ and the ‘same parties’
standards. To fall under the ‘same treaty’ standard, two or more proceedings must
arise under the same treaty.211 This standard does not cover cases which concern
the same (or strikingly similar) treaty provisions as such instances are better
covered under the ‘similar issues’ standard. As previously stated in Section I of
this article, the ‘same party’ standard is to cover situations in which at least one of
the parties is common to both the proceedings. This standard is much broader
than the one proposed under Article 6 of the Draft Code of Conduct (2020),
which would have required the presence of the same parties,212 thereby exempting
problematic situations where an arbitrator appointed in a case may act as counsel
in another case which concerns only one of the parties to the previous conflict.
It is worth noting that the ‘same treaty’ and ‘same party’ standards are
objective standards of disclosure, as they merely require an objective judgment of
whether a certain state of affairs exists. Thus, Condition Three avoids placing a
heavy burden on the arbitrator candidates213 by not opting for the ‘similar issues’
Noah Rubins and Bernhard Lauterburg, ‘Independence, Impartiality and Duty of
Disclosure in Investment Arbitration’ in Christina Knahr and others (eds), Investment and
Commercial Arbitration – Similarities and Divergences (Eleven International Publishing
2010) 156.
208 Rubins and Lauterburg (n 207) 156.
209 See Anderson (n 3); Kinnear (n 187) 126; Simson (n 152).
210 Kinnear (n 187) 126; Hwang SC and Lim (n 63) 32; Sucharitkul (n 8).
211 Draft Code of Conduct 2020 (n 2) para 66.
212 ibid para 72.
213 Romain Zamour, ‘Issue Conflicts and the Reasonable Expectation of an Open Mind:
The Challenge Decision in Devas v India and Its Impact’ in Chiara Giorgetti (ed),
Challenges and Recusals of Judges and Arbitrators in International Courts and Tribunals
(Koninklijke Brill 2015) 239.
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standard which would catch the candidates unaware. It would also require them
to judge whether the issues they might be dealing with in the proposed arbitration
are similar to the issues that they have already dealt with previously. In other
words, they would have to apply the ‘likely to be relevant’214 test for deciding the
relevancy of probable issues—a difficult question better raised at the challenge
stage.215
Recently, the Annulment Committee in Eiser Infrastructure has stressed the
need for stricter and broader disclosure criteria, as under Condition Three. The
Committee noted that Dr Alexandrov, the claimant-appointed arbitrator, should
have disclosed his relationship with the claimant’s experts, the Brattle Group.216
The Committee distinguished the case at hand from Tethyan Copper Company Pty
Limited v Islamic Republic of Pakistan,217 on the basis that the tribunal in the latter
knew about Dr Alexandrov’s relationship with the expert witness.218 The lack of
disclosure in Eiser Infrastructure was an important consideration as, according to
the Committee, disclosures are a part of the ‘fundamental rule of procedure’.219
The Committee also rejected the claimant’s argument that Spain was or should
have been aware of the relationship between the claimant-appointed arbitrator
and the expert witness. Further, it noted that not only was there an absence of a
relevant disclosure but also that the claimant had not shown that Spain was aware
of the aforesaid relationship.220 Accordingly, the Committee annulled the award
on the grounds that the failure to comply with a fundamental rule of procedure
and the improper constitution of a tribunal fulfilled the requirements for
annulment under Article 52(1)(a) and (d) of the ICSID Convention. In doing so,
the Committee emphasised that the lack of impartiality or independence of an

International Council for Commercial Arbitration (n 38) 55. See also CC/Devas
(Mauritius) Ltd., Devas Employees Mauritius Private Limited, and Telcom Devas Mauritius Limited
v Republic of India, PCA Case No 2013-09, Decision on the Respondent’s Challenge to the
Hon. Marc Lalonde as Presiding Arbitrator and Prof. Francisco Orrego Vicuña as CoArbitrator (Sept. 30, 2013) [58].
215 Zamour (n 214) 239–40.
216 Eiser Infrastructure (n 194) [228].
217 Tethyan Copper Company Pty Limited v Islamic Republic of Pakistan, ICSID Case No
ARB/12/1, Decision of Co-Arbitrators.
218 Eiser Infrastructure (n 194) [212].
219 ibid [228]-[229], [239].
220 ibid [190].
214
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arbitrator is the greatest threat to the legitimacy of the proceedings.221 In relation
to disclosure requirements, the Committee expressed preference for a broader
standard of disclosure and enunciated that, ‘[t]he ongoing obligation to disclose cannot
be construed narrowly in favour of the arbitrator . . . The risks and possibilities of conflict
of interest, inherent in double hatting, dictate caution’. 222 Scholars have also
recognised that broader obligations will lead to more rigorous and comprehensive
disclosures.223
The duration of three to five years placed in Condition Three’s disclosure
requirement might appear to be arbitrary. However, this duration is in line with
the limits placed on the disclosure of past engagements under the Orange List224
(which covers situations such as past service as counsel for or against a party) of
the well-accepted IBA Guidelines,225 the ICSID’s proposed amended arbitration
declaration,226 the Draft Code of Conduct,227 documents such as the ICJ Practice
Directions VII and VIII, Article 9 of the Code of Conduct for Members and
Former Members of the CJEU, and the Burgh House Principles on the
Independence of the International Judiciary. It is submitted that the imposition
of such limitations is reasonable as, firstly, past relationships beyond a period of
three to five years may be presumed to be ‘too remote’ to cause any justifiable
doubts.228 Secondly, such temporary limitations can help ease the burden placed
by broad disclosure obligations on the arbitrators.
ibid [175].
ibid [223] (emphasis added).
223 Josep Gálvez and others, ‘Dangerous Liaisons in International Investment Arbitration:
The Annulment of the Eiser v Spain ICSID Award’ (Kluwer Arbitration Blog, 12 July 2020)
<http://arbitrationblog.kluwerarbitration.com/2020/07/12/dangerous-liaisons-ininternational-investment-arbitration-the-annulment-of-the-eiser-v-spain-icsid-award/>
accessed 14 July 2021.
224 IBA Guidelines (n 165) 22-24.
225 Margaret Moses, ‘The Role of the IBA Guidelines on Conflicts of Interest in Arbitrator
Challenges’
(Kluwer
Arbitration
Blog,
23
November
2017)
<http://arbitrationblog.kluwerarbitration.com/2017/11/23/role-iba-guidelinesconflicts-interest-arbitrator-challenges/> accessed 25 August 2021.
226 International Centre for Settlement of Investment Disputes, ‘Working Paper #4:
Proposals for Amendment of the ICSID Rules’ (February 2020) 241
<https://icsid.worldbank.org/sites/default/files/amendments/WP_4_Vol_1_En.pdf>
accessed 26 August 2021.
227 Draft Code of Conduct 2020 (n 2) art 5(2)(a), para 47.
228 Draft Code of Conduct 2020 (n 2) para 47
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It is important to view Condition Three in conjunction with the existing
requirements of impartiality and independence as enshrined in instruments such
as the ICSID Convention 229 and the UNCITRAL Rules. 230 The disclosure
obligations already provided in various arbitral rules 231 and the 2014 IBA
Guidelines are also notable. When considered together, these provisions are
sufficient to cover cases that fall beyond the scope of Condition Three’s three (or
five) year limit. In other words, Condition Three is not aimed at replacing existing
disclosure obligations which mandate continuing disclosures and disclosures of
all questionable circumstances, 232 but rather is meant to supplement them by
specifically highlighting situations that are likely to raise justifiable doubts,
especially due to double hatting.
Furthermore, in relation to Conditions One, Two and Four, questions about
the reasoning behind choosing varying standards arise. It will be appropriate to
first discuss Condition Two, and then take up the remaining two as the latter are
in the nature of temporary bans while the former is a concurrent ban.
(2) Condition two: a ban on concurrent practice
Condition Two prohibits simultaneous double hatting in cases which share
at least one common party (‘same party’ cases), and in cases which raise ‘similar
issues’ or have comparable factual matrices (‘similar issues/facts’ cases). As for
the first category of cases that Condition Two seeks to regulate, it is notable that
concurrent practice as an arbitrator and as a counsel in ‘same party’ cases is a
serious form of double hatting.233 Arbitrators have been asked to choose between
adjudicatory and other roles in Vito G. Gallo v Government of Canada,234 and ICS

ICSID Convention (n 40) art 14(1).
UNCITRAL Arbitration Rules (n 174) art 10(1).
231 ICSID Rules (Rule 6); UNCITRAL Arbitration Rules (n 174) art 9; Arbitration Rules
of
the
Stockholm
Chamber
of
Commerce
(2017)
art
18<
https://sccinstitute.com/media/293614/arbitration_rules_eng_17_web.pdf> accessed
24 August 2021.
232 Rubins and Lauterburg (n 207) 159.
233 IBA Guidelines (n 165) 20-21.
234 Vito G. Gallo v Government of Canada, PCA Case No 55798, Decision on the Challenge
to Mr. J. Christopher Thomas, QC (4 October 2009).
229
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Inspection and Control Services Limited (United Kingdom) v Republic of Argentina,235 on the
ground that concurrent practice in cases with similar factual matrices risks
creating236 and reinforcing237 ‘justifiable doubts’ as to the arbitrator’s ‘impartiality
or independence’. In the former case, the State-appointed arbitrator
simultaneously provided legal advice to Mexico, which could have made
submissions in the case by virtue of it being a party to NAFTA. The claimant
challenged his appointment. The Deputy Secretary-General of ICSID asked the
challenged arbitrator to continue either as an arbitrator in the case or as advisor
to Mexico. 238 Similarly, in ICS Inspection, the Appointing Authority upheld the
challenge against the arbitrator who was concurrently representing a claimant
against Argentina in an otherwise unrelated case.239 The Condition Two prohibits
this form of double hatting under the ‘same party’ standard which resonates with
the Appointing Authority’s decision.
However, some may raise questions over whether limiting concurrent bans
to ‘same party’ and ‘similar issues’ cases is truly desirable, especially considering
that the Draft Code of Conduct V2.0 provides an all-encompassing concurrent
ban.240 Nonetheless, not all instances of double hatting cause justifiable doubts
over impartiality. The proposed solution already covers the most problematic
situations through its four conditions, with each regulating a distinct form of
double hatting within specified categories of cases and allows ISDS practitioners
to continue to play multiple roles in instances where no concerns over their
impartiality arise. Further, it even regulates cases where the same treaty is up for
consideration, as such cases may qualify as ‘similar issues/facts’ cases depending
on the circumstances. Thus, Condition Two is sufficiently broad so as to address
various forms of double hatting and is simultaneously narrow enough to not
hinder concurrent practice in cases that do not relate or have anything substantial
in common with each other. By doing so, it avoids the shortcomings of the
proposals discussed in Section II such as absolute bans which are unreasonably

ICS Inspection and Control Services Ltd. (United Kingdom) v Republic of Argentina, PCA Case
No 2010-9, Decision on Challenge to Arbitrator (17 December 2009).
236 Vito (n 234) [31].
237 ICS Inspection (n 235) 5.
238 Vito (n 7).
239 ICS Inspection (n 2).
240 Draft Code of Conduct V2.0 (n 7) art 4.
235
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broad and over-encompassing.241
In addition to regulating ‘same party’ cases, Condition Two also tackles
double hatting in cases that raise ‘similar issues/facts’. The reason behind such
focus is that participation in these cases in multiple roles is bound to cast an
‘impossible…to avoid’ appearance of bias,242 and is, consequently, incompatible
with an arbitrator’s role. It has been held that concurrent service in ‘similar
issues/facts’ cases creates an appearance of bias and suggests an ‘obvious lack of
impartiality’ 243 in decisions such as The Republic of Ghana v Telekom Malaysia
Berhad, 244 Blue Bank International & Trust (Barbados) v Bolivarian Republic of
Venezuela, 245 and Saint-Gobain Performance Plastics Europe v Bolivarian Republic of
Venezuela.246 In Blue Bank, the challenge was upheld on the ground that a third
party would perceive an appearance of bias due to the similarity of issues and that
it was highly probable that the arbitrator challenged would be able to decide upon
issues that are relevant in the other case where he is appearing as a counsel, if he
were to continue as an arbitrator in the case.247 On the other hand, the Arbitral
Tribunal rejected the challenge in Saint-Gobain. However, it still observed that
concurrent double hatting could ‘potentially raise doubts as to the impartiality and
independence of the concerned individual in his role as arbitrator.’248
Well-known jurists, such as Phillipe Sands, also believe that legitimacy
concerns often arise because of ‘unacceptable’249 double hatting in ‘similar issue’
cases, as one role is bound to be, or at least it will appear to be, coloured by
Draft Code of Conduct 2020 (n 2) para 68
The Republic of Ghana (n 33) [22]; Kirkebø (n 26).
243 Blue Bank International & Trust (Barbados) v Bolivarian Republic of Venezuela, ICSID Case
No ARB/12/20, Decision on the Parties’ Proposals to Disqualify a Majority of the
Tribunal (12 November 2013) [68]–[69].
244 The Republic of Ghana (n 33) [22].
245 Blue Bank International (n 243) [68]-[69].
246 Saint-Gobain Performance Plastics Europe v Bolivarian Republic of Venezuela, ICSID Case No
ARB/12/13, Decision on Claimant’s Proposal to Disqualify Mr. Gabriel Bottini from the
Tribunal under Article 57 of the ICSID Convention (27 February 2013) [84].
247 Blue Bank International (n 243) [68]-[69].
248 Saint-Gobain (n 246) [84].
249 Philippe Sands, ‘2015 ESIL Annual Conference Final Lecture: Developments in
Geopolitics–The
End(s)
of
Judicialization?’
(EJIL:Talk!,
2015)
<http://www.ejiltalk.org/2015-esil-annual-conference-final-lecture-developments-ingeopolitics-the-ends-of-judicialization/> accessed 10 July 2021.
241
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another.250 Furthermore, it is necessary to clarify that previous advocacy in ‘similar
issues’ cases should not be a ground for prohibiting double hatting and for
disqualifying an arbitrator. Indeed, legal professionals ‘inevitably encounter and
form views on particular issues in the course of their work.’ 251 Therefore, a
previously advocated position is not akin to ‘a personal belief’ and should not be
a ground for disqualification.252
Condition Two is comprised of two aspects: the objective (‘same party’
standard) and the subjective (‘similar issues/facts’ standard). While determining
the former is easy, the latter would require the application of tests such as the
‘likely to be relevant’ test.253 Admittedly, in certain cases, this subjectivity might
lead to differences in opinions over the question of similarity which might, then,
result in a deadlock between the arbitrators hearing a challenge. However,
mechanisms are in place for resolving such deadlocks under leading arbitral
instruments which provide for intervention by relevant authorities.254
(3) Conditions one and four: temporary bans
The IBA Guidelines places past service by within three years of the initiation
of the present proceeding by an arbitrator as counsel, or in any other role, for a
party to the present proceeding in its Orange List. 255 Appointments made in
situations that meet the prescribed criteria are considered objectionable and are
prohibited under various instruments.256 The ISDS arbitration system can also
Langford and others, ‘The Ethics and Empirics’ (n 31) 8; Philippe Sands, ‘Conflict and
Conflicts in Investment Treaty Arbitration: Ethical Standards for Counsel’ in Arthur
Rovine (ed), Contemporary Issues in International Arbitration and Mediation: The Fordham Papers
(2012) 31–32.
251 International Council for Commercial Arbitration (n 38) 35.
252 Republic of Ghana v Telekom Malyasia Berhad, Petition No HA/RK 2004.778, Decision (5
November 2004) [11] (District Court of The Hague); Saint-Gobain (n 246) [77], [80]-[81];
Gómez (n 77) 98; International Council for Commercial Arbitration (n 38) 35.
253 International Council for Commercial Arbitration (n 38) 55. CC/Devas (n 215) [58].
254 ICSID Convention (n 40) art 58; UNCITRAL Arbitration Rules (n 173) art 12.
255 IBA Guidelines (n 165) 22.
256 Paulsson, ‘The 2019 Dutch Model BIT: Its Remarkable Traits and the Impact on FDI’
(n 145). See ICJ Practice Directions (n 140) Practice Direction VII, VIII; Study Group on
the Practice and Procedure of International Courts and Tribunals, ‘Burgh House Principles
on the Independence of the International Judiciary’ (2004) (International Law Association)
art 10, 13.3; Dutch Model BIT (n 144) art 20.5.
250
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benefit from a similar preventive provision that places an ex-ante temporary ban
(as enshrined under Condition One). Since present service would, naturally, count
as ‘past service’ in future proceedings, it might raise doubts over the arbitrator’s
impartiality if the arbitrator indulges in double hatting in the near future, i.e.,
within three years of the end of the present proceeding (as per Condition Four).
Therefore, ex-post temporary bans, much like their ex-ante counterparts, should be
adopted into the ISDS system.
Admittedly, as previously discussed in Section II, the ISDS regime cannot
directly import regulatory provisions such as the ICJ Practice Directions. This is
because the two systems of dispute settlement differ from each other and, also,
because there might be concerns about the low number of arbitrators that are
available in ISDS.257 Nonetheless, it is notable that Conditions One and Four
provide for vesting periods only in ‘same party’ cases which is only one of the
many categories of investor-state arbitrations and, thus, do not threaten the
expertise that is currently available in the ISDS system.258
There are a number of reasons behind limiting vesting periods only to ‘same
party’ cases and not extending them to ‘similar issues’ cases. To begin with, as
stated in the preceding sub-section, a previously advocated position should not
be attributed to counsels as their personal belief,259 owing to the nature of the
legal profession whereby counsels act as mediums for the parties to participate in
any adjudicatory process. As held in St. Gobain Performance Plastics Europe, ‘it is at
the core of the job description of legal counsel . . . that they present the views
which are favourable to their instructor and highlight the advantageous facts of
their instructor’s case. The fact that a lawyer has taken a certain stance in the past
does not necessarily mean that he will take the same stance in a future case.’260
On the contrary, connections and relationships with parties may sustain
overtime, and, with no means of verifying their non-continuance and, in this case,
it is difficult to raise a presumption of the counsel being free from these relations.
See Cleis (n 29) 205.
ibid.
259 Republic of Ghana v Telekom (n 252) [11]; Saint-Gobain (n 248) [77], [80]-[81]; Gómez (n
77) 98; International Council for Commercial Arbitration (n 38) 35.
260 Saint-Gobain (n 247) [77], [80]-[81].
257
258
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However, once a reasonable period elapses, it may be presumed that the past
relationships due to their remoteness will not affect the impartiality and
independence of the arbitrator.261 This presumption is rebuttable if circumstances
that raise justifiable doubts exist. Finally, the preceding sub-section has iterated
that it is difficult for candidates to determine whether two cases have similar issues
before participating in its proceedings. It is due to these factors that Conditions
One and Four are only restricted to ‘same party’ cases.
Achievements and limitations of the proposal
The principle that the appearance of fairness is as important as fairness itself
guides courts and tribunals all over the world.262 It is important to sustain this
appearance as it lends credibility to the judicial proceedings in the public eye and
increases their trust in dispute settlement mechanisms. This appearance of
legitimacy and credibility persuades the parties to rely upon these adjudicators
institutions, time and time again.263 The preliminary step towards achieving such
high levels of credibility in the ISDS arbitration system is recognizing that its
practitioners (the arbitrators, the counsels and others) are its most important
constituents, especially in relation to its legitimacy.264 The importance of these
actors is further exemplified by the rationale behind the creation of the ISDS
system: domestic courts were, or at least appeared to be, ‘inextricably associated
with national interests’.265 In light of these facts, it is understandable that any
irregularity, or even an appearance of any irregularity, is bound to give rise to
grave concerns about the tenability of the ISDS system. 266 To resolve such
irregularities, states have highlighted the need for a more nuanced solution.267
Draft Code of Conduct 2020 (n 2) para 48.
R v Sussex Justices, ex p McCarthy [1924] 1 KB 256, 259; Abimbola Akeredolu and
Chinedum Ikenna Umeche, ‘Arbitrators’ Impartiality and Independence: Commentary on
Gobowen v AXXIS’ [2018] 34 Arbitration International 1, 4.
263 Joseph R Brubaker, ‘The Judge Who Knew Too Much: Issue Conflicts in International
Adjudication’ [2008] Berkley Journal of International Law 111, 113; Giorgetti (n 35) 237.
264 Faure and Ma (n 37) 37.
265 ibid 39.
266 ibid 38.
267 UNCITRAL, ‘Draft Code of Conduct: Comments by Article & Topic as of January 14,
2021’
(14
January
2021)
114-132
<https://uncitral.un.org/sites/uncitral.un.org/files/media261
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The solution outlined in this article takes into account the importance of the
appearance of fairness. It comprises of four streamlined and well-defined
conditions, each of which embodies a different measure with varying scopes of
application. Not only does the proposed solution amalgamate various currently
suggested reforms, but it also does away with their limitations. Thus, it comes out
as a more proportionate and effective alternative to the other options that were
discussed earlier in Section II, including the Draft Code of Conduct V2.0’s Article
4, as the solution fleshed out in this article deals with potential conflicts on an
individual, case-by-case basis.268
It is important not to force the ISDS arbitrators to choose between their
career as arbitrators and as counsels because such a requirement would, as
previously mentioned, give rise to ‘a whole new set of problems without the
benefit of effectively remedying the problems.’ 269 It is also important to act
cautiously and not replace experienced and knowledgeable minds with that of the
‘most naïve and incompetent’ 270 or with that of ‘very young children.’ 271 Any
action facilitating a displacement of this nature would be perilous to ISDS
arbitrations as multi-million dollar claims might come to be decided by
inexperienced individuals who would be lacking not only in expertise and nuance
but also in parties’ confidence. Accordingly, the solution also factors in the
significance of the principle of party autonomy and carefully balances it against
the principle of impartiality and independence. This is evident from the fact that
it does not restrict double hatting in all cases and, instead, focuses on the areas
that are likely to result in doubts over the legitimacy of the system. It secures
sufficient freedom for the parties to choose their favoured arbitrators, and also
allows practitioners to continue practicing in the ISDS field, albeit under certain
restrictions.272 Thus, the proposed solution allows newcomers to act in multiple
roles and gain experience, provided that such practice does not raise concerns
over their impartiality. In this manner, the four-pronged solution facilitates the
documents/uncitral/en/code_of_conduct_-_comments_by_article__update_01.14.21.pdf> accessed 11 July 2021.
268 Cleis (n 29) 205.
269 Hranitzky and Romero (n 55) 2.
270 William W Park, ‘Arbitrator Integrity: The Transient and the Permanent’ (2009) 46 San
Diego Law Review 629, 653.
271 Paulsson, ‘Ethics, Elitism, Eligibility’ (n 190) 15.
272 Hranitzky and Romero (n 55) 2.
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inflow of new perspectives and will contribute towards a more diverse group of
ISDS practitioners.
Nevertheless, the solution forwarded by this article is imperfect and has its
limitations. Firstly, and most importantly, its efficacy depends wholly on what one
understands by the term ‘double hatting’— an unnecessarily narrow definition of
this would reduce the effectiveness of the proposed solutions. The 2020 Draft
Code of Conduct recognises this lacuna.273 Secondly, it does not directly address
the ‘revolving doors’ practice that Langford and others have highlighted in their
study.274 As double hatting is still allowed in most cases, except where regulated
by the conditions, practitioners are capable of exchanging favours by appointing
each other in rotation. Thirdly, the ex-post bans, in the absence of specific rules
for the counsels, will prove to be difficult to enforce. However, this might not
turn out to be problematic in the near future as international arbitral tribunals
have sought to regulate counsel activities on the basis of their inherent powers,275
and the recent annulment of the arbitral award in Eiser Infrastructure on grounds of
double hatting will hopefully act as a sufficient deterrent, though it might only
have a limited effect.
Finally, the question of enforcement of ex-post bans leads to the question of
the enforcement of the whole Draft Code of Conduct itself. While a final version
is still a long way off, it is uncertain how the States will adopt it into the
fragmented ISDS field. A possible option is through a Mauritius Convention276style framework that will apply the rules framed under the Code of Conduct to all
international investment agreements on an ‘opt-out’ basis, with parties being
obligated under the instrument to accept certain minimum reforms.277 However,
Draft Code of Conduct 2020 (n 2) para 66.
Langford and others ‘The Revolving Door’ (n 4).
275 Rosenberg and Khan (n 207).
276 United Nations Convention on Transparency in Treaty-based Investor-State
Arbitration (adopted 10 December 2014, entered into force 18 October 2017) (Mauritius
Convention).
277 Columbia Center on Sustainable Development, ‘Reforming the International
Investment Regime through a Framework Convention on Investment and Sustainable
Development’
(6
October
2020)
18–20
<https://uncitral.un.org/sites/uncitral.un.org/files/mediadocuments/uncitral/en/a_framework_convention_on_investment.pdf> accessed 26
August 2021.
273
274
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the manner in which the drafters have removed a number of possible solutions
from the Draft Code of Conduct is not a positive sign. If they were to further
trim down the measures against double hatting, it is likely that the final Mauritius
Convention-style Code of Conduct might be ineffective at remedying double
hatting, especially when parties would be able to opt-out of whatever limited
measures it would contain.
CONCLUSION
The practice of double hatting is a major shortcoming in the ISDS’
appearance of legitimacy. It encroaches on the impartiality and independence of
adjudicators, causes the emergence of issues of due process of law and creates
doubts about the whole regime itself, such that its mere existence calls for
reforms.278 Given the fact that this problem is a highly concentrated one,279 any
and all measures aimed at remedying it must take care to not adversely affect the
diversity and inclusiveness of the ISDS system, as these are inherently valuable
goals.280
Keeping in mind these competing considerations, the solution outlined in
this article has tried to remedy double hatting through a relatively narrow but
holistic approach. By taking account of the peculiarities of the ISDS arbitration
system and of the strengths and weaknesses of the currently available solutions, it
has attempted to overcome their limitations. Though far from perfect, the
solution can prove to be a helpful tool to resolve double hatting more effectively,
given its multi-faceted approach to the problem.
Ultimately, as Puig and Shaffer note, ‘[a]ll institutional processes are imperfect, and
all of them are imperfect in different ways.’281 The ISDS is no different. The
framers of the 2020 Draft Code of Conduct recognised this, as they had provided
for a number of alternative solutions to reduce these blemishes.282 However, the
See Faure and Ma (n 37) 57; Buergenthal (n 25) 498.
Langford and others ‘The Revolving Door’ (n 4) 2; Faure and Ma (n 37) 38.
280 Faure and Ma (n 37) 57; Bjorklund (n 9).
281 Sergio Puig and Gregory Shaffer, ‘Imperfect Alternatives: Institutional Choice and the
Reform of Investment Law’ (2018) 112 American Journal of International Law 361, 362
(emphasis added).
282 Draft Code of Conduct 2020 (n 2) para 65-72.
278
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second version of the Draft Code of Conduct 283 seems to be missing the point
as it adopts a narrow outlook towards double hatting and leaves problematic
instances of double hatting unaddressed, unlike its predecessor. Thus, there is a
need to revisit the original 2020 draft, which, admittedly, has been a guiding light
in the development of the solution proposed in this article. As States’ comments
on the provisions of the second version pour in,284 one can only hope that the
States will not restrict themselves to the narrow lanes of the Draft Code of
Conduct V2.0 and will instead opt for a well-balanced, optimal solution that does
not compromise on the core values of the ISDS system.

Draft Code of Conduct V2.0 (n 7).
ICSID and UNCITRAL, ‘Draft Code of Conduct for Adjudicators in International
Investment Disputes – Version Two: Comments by State/Commenter as of May 25, 2021’
(25 May 2021) accessed 11 July 2021.
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Principle, Pragmatism, and Policy in Determining the
Scope of the Duty of Care and Extent of Liability for
Consequences
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ABSTRACT
Manchester Building Society v Grant Thornton UK LLP and Meadows v Khan are twin
Supreme Court judgments concerning what is often termed the scope of the duty of care in
negligence. This controversial principle seeks to determine whether a loss (or part thereof) factually
caused by the defendant’s negligence is attributable to the defendant, or whether the defendant is
not liable because the loss is outside the scope of their duty of care. In both cases, the decisions
were unanimous but their Lordships disagreed as to how the principle should be formulated and
addressed. This note critically analyses three issues arising from the judgment. First, it evaluates
the conceptual propriety of treating the principle as involving two separate issues, namely the scope
of the defendant’s duty and whether the claimant’s loss falls within it (i.e., the extent of liability
for consequences) and concludes that keeping the issues apart, as the majority did, is preferable.
Second, however, it argues that the majority’s treatment of the second issue was somewhat cursory
and suggests two possible approaches, extrapolated from the majority’s reasoning and Lord
Leggatt’s concurring judgments respectively, to determine whether the defendant’s extent of
liability encompasses a particular loss. Finally, it considers the role of policy-based reasoning in
determining the scope of the defendant’s duty. It argues that policy-based reasoning remains a
useful tool to supplement the majority’s focus on the purpose for which the duty existed, which in
itself may occasionally lead to confusion.
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INTRODUCTION
On 18 June 2021, the UK Supreme Court handed down the twin judgments
of Manchester Building Society v Grant Thornton UK LLP1 (‘MBS’) and Meadows v Khan2
(‘Meadows’). Both cases concerned the proper application of the principles laid
down in South Australia Asset Management Corp v York Montague Ltd3 (‘SAAMCO’),
namely, the use of the scope of the defendant’s duty of care to limit their liability
for the negligent provision of professional services. Both cases, while differing
greatly in context, shared the same essential characteristics. The defendant in each
case provided professional services negligently, resulting in a loss for the claimant.
The defendant’s negligence was a factual ‘but for’ cause of the loss, but the parties
disagreed about whether the loss (or part thereof) fell within the ‘scope’ of the
defendant’s duty of care, which would make the defendant liable. They therefore
disputed the extent of the defendant’s liability.
The same panel of seven Justices heard both cases and the decisions in both
were unanimous. In MBS, the loss was held to be within the scope of the
defendant’s duty. In Meadows, the loss was held to be outside its scope. The
judgments also highlighted and sought to address two separate but related
questions: firstly, how the scope of the duty of care should be determined;
secondly, whether a loss should fall inside or outside the scope of the duty and
the process through which this should be determined. Despite the unanimous
decisions, their Lordships were divided as to how these questions should be
formulated and addressed.
Three issues will therefore be discussed. The first is the conceptual propriety
of treating the scope of the defendant’s duty and extent of their liability as separate
questions, as was the approach of the majority in both cases (Lords Hodge and
Sales, with whom Lord Reed, Lord Kitchin, and Lady Black agreed) and Lord
Leggatt (Section II). It will be argued that doing so enhances clarity. The second
is the principles and tests that ought to be applicable when addressing the
[2021] UKSC 20, [2021] 3 WLR 81.
[2021] UKSC 21, [2021] 3 WLR 147.
3 [1996] UKHL 10.
1
2
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relationship between the defendant’s duty and their potential liability, which was
only superficially addressed in the majority judgments (Section III). Two
approaches, derived from the majority’s reasoning and Lord Leggatt’s reasoning
respectively, will be suggested to that end. The third is the potential use of policybased reasoning to help determine the scope of the defendant’s duty, as suggested
by Lord Burrows but rejected by the majority (Section IV). It will be argued that
policy-based reasoning is necessary in certain circumstances.
I. THE CASES
The Manchester Building Society, the claimant in MBS, earned profit by
issuing mortgages and entering into interest rate swap contracts to hedge these
mortgages.4 It sought the defendant auditors’, Grant Thornton’s, advice regarding
whether it could employ a method of accounting known as ‘hedge accounting’
because it entailed more favourable regulatory capital requirements that would
allow it to continue its business model.5 Until 2013, Grant Thornton negligently
advised the Society that hedge accounting was permissible because there was an
‘effective hedging relationship’ between the contracts and the mortgages.6 It was,
in fact, impermissible: there was no such ‘effective hedging relationship’.7 With
hedge accounting applied and regulatory requirements seemingly avoided, the
Society continued to issue mortgages and enter into contracts. It therefore risked
financial loss from having to close out the contracts before maturity to fulfil
regulatory capital requirements impermissibly avoided through hedge
accounting. 8 This risk materialised in 2013 when Grant Thornton realised its
mistake.9 The Society had to restate its accounts, which then showed insufficient
regulatory capital. 10 To remedy this, it closed out the contracts, incurring net
losses of approximately £26.7 million plus transaction costs. 11 But for Grant
Thornton’s negligent advice, it would not have continued to enter into contracts,

Manchester Building Society (n 1) [44]–[45].
ibid [38], [49]–[50].
6 ibid [51].
7 ibid [55].
8 ibid [34].
9 ibid [55].
10 ibid [56].
11 ibid [57]–[58].
4
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and thus would have avoided the risk of loss.12 At first instance, damages were
only awarded for the transaction costs (subject to a deduction for contributory
negligence).13 The Court of Appeal dismissed the Society’s appeal.14
Ms Meadows, the claimant in Meadows, sought medical advice to establish
whether she carried the haemophilia gene so to avoid giving birth to a child with
haemophilia.15 Dr Khan, the defendant, negligently advised her that a blood test
showed she did not carry the gene; instead, she did carry it and a genetic test
should have been undertaken.16 She subsequently gave birth to a son, Adejuwon,
who was diagnosed with both haemophilia and autism.17 Adejuwon’s autism was
not caused nor made likelier by haemophilia. 18 However, but for Dr Khan’s
advice, Ms Meadows would have undergone foetal testing whilst pregnant,
discovered her foetus was affected, and Adejuwon would not have been born.19
Ms Meadows claimed damages for the additional costs of bringing up a child
with haemophilia and autism.20 Dr Khan accepted liability for the haemophiliarelated costs but denied liability for the autism-related costs.21 At first instance,
£9 million in damages comprising both sets of costs were awarded.22 The Court
of Appeal allowed Dr Khan’s appeal and reduced the award to £1.4 million,
comprising only the haemophilia-related costs.23

ibid [64].
Manchester Building Society v Grant Thornton UK LLP [2018] EWHC 963 (Comm),
[2018] PNLR 27 [255]–[256].
14 Manchester Building Society v Grant Thornton UK LLP [2019] EWCA Civ 40, [2019] 1 WLR
4610.
15 Meadows (n 2) [3].
16 ibid [3]–[5].
17 ibid [5], [8].
18 ibid [8].
19 ibid [6].
20 Meadows v Khan [2017] EWHC 2990 (QB), [2018] 4 WLR 8 [1].
21 ibid.
22 ibid [72].
23 Meadows v Khan [2019] EWCA Civ 152, [2019] 4 WLR 26.
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II. THE ‘SCOPE OF DUTY’ PRINCIPLE: TWO ISSUES, NOT ONE
In the Supreme Court, the majority considered that the relevant issues in
both cases were the scope of the defendant’s duty of care and—primarily in
Meadows—whether a ‘nexus’ between the claimant’s loss and the subject matter of
that duty existed. 24 It was emphasised that these issues were distinct from
questions of factual causation and foreseeability.25 To clarify this distinction, a
restructured tort of negligence comprising six stages, phrased as questions, was
proposed. The questions concerned actionability, the scope of the duty of care,
breach, factual causation, the ‘nexus’ between the loss and the duty, and
remoteness and legal responsibility respectively.26 The second and fifth questions,
which the majority focused on, were as follows:
(2) What are the risks of harm to the claimant against which
the law imposes on the defendant a duty to take care? ([T]he
scope of duty question) …
(5) Is there a sufficient nexus between a particular element of
the harm for which the claimant seeks damages and the subject
matter of the defendant’s duty of care as analysed at stage 2
above? ([T]he duty nexus question)27
As regards the ‘scope of duty’ question, the majority held that the scope of
the duty of care owed by a professional adviser depended on the purpose for
which the duty existed and the circumstances in which it was owed, judged
objectively ‘by reference to the reason why the advice is being given’ and the
parties’ relationship. 28 The much-criticised distinction between ‘advice’ and
‘information’ cases drawn in SAAMCO was discarded. 29 Nevertheless, the
majority noted that a defendant adviser might assume responsibility for every

Meadows (n 2) [28].
ibid [30].
26 ibid [28]; Manchester Building Society (n 1) [6].
27 ibid.
28 Manchester Building Society (n 1) [13], [27].
29 ibid [19]–[22], [92].
24
25
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aspect of a claimant’s decision and therefore be liable for all foreseeable risks so
long as factual causation is established.30
The majority then divided their analysis of the ‘duty nexus’ question (i.e., the
extent to which the defendant’s liability falls within the scope of their duty) into
two stages. First, the ‘basic loss’—or the total loss factually caused by the
defendant’s breach—suffered by the claimant had to be ascertained.31 In MBS,
this comprised the Society’s net loss (£26.7 million); in Meadows, this comprised
both the haemophilia-related and autism-related costs (£9 million). Second, if the
‘scope of duty’ question did not resolve whether (or which part of) the basic loss
fell within the defendant’s duty, the counterfactual test deployed in SAAMCO by
Lord Hoffmann could be used as a ‘cross-check’. 32 The test involved asking
whether the claimant’s conduct would have resulted in the same loss had the
advice actually given by the defendant been correct, and assuming the claimant
would have behaved in the same way.33 If not, the defendant would be liable. It
was emphasised, however, that in most cases the scope of the defendant’s duty
would provide the answer to the ‘duty nexus’ question and the counterfactual test
would be unnecessary and potentially counterproductive.34
In MBS, therefore, it was held that the purpose of the advice sought by the
Society was to inquire about the implementation of its proposed business model
of issuing mortgages and entering into contracts, and assess its regulatory capital
position.35 Given the Society had sought advice regarding hedge accounting for
this specific purpose, its loss fell within the scope of Grant Thornton’s duty to
give accurate advice.36 In Meadows, it was held that the scope of Dr Khan’s duty
included accurately advising Ms Meadows about whether she carried the
haemophilia gene in the context of the risk of giving birth to a child with
ibid [18].
Meadows (n 2) [52].
32 Manchester Building Society (n 1) [23]; Meadows (n 2) [53], [63].
33 Manchester Building Society (n 1) [23]; Meadows (n 2) [53].
34 ibid. As the majority noted in MBS, the counterfactual world might be conceived in
different ways, potentially resulting in confusion. See also Manchester Building Society (n 1)
[106], where Lord Leggatt agreed with the majority but noted two situations in which the
counterfactual test might be useful.
35 Manchester Building Society (n 1) [34], [38].
36 ibid [38].
30
31

172

The Scope of the Duty of Care and Extent of Liability for Consequences

Vol. VII

haemophilia.37 There was no duty (and no nexus) concerning unrelated risks such
as costs arising from autism.38
The separate treatment of the scope of the defendant’s duty of care and the
extent of their liability (i.e., the ‘duty nexus’), and the emphasis that the SAAMCO
counterfactual test is a tool to assess the latter and not the former is welcomed. It
resolves disputes regarding whether the ‘scope of duty’ principle and the
counterfactual test concern the duty of care or relate to causation. It also
introduces conceptual clarity. As Stapleton notes, an inquiry regarding the scope
of the duty is forward-looking: the scope of the duty depends not on the damage
actually caused by its breach, but rather the risks regarding which the defendant
must take care going forward.39 Assessing the scope of the duty by reference to
the relevant consequences of its breach as determined by the counterfactual test
would be to give an ex-post, causation-based answer to an ex-ante question about
the duty owed by the defendant to the claimant prior to its breach. In contrast, an
inquiry regarding the ‘duty nexus’ and extent of the defendant’s liability is a
causation-based inquiry that can only be undertaken once factual causation
between the defendant’s breach and the claimant’s loss has been established. This
inquiry, per Stapleton, is backward-looking.40 It attempts to retrospectively map the
losses factually caused by the defendant’s negligence and determine which (if any)
fall within the scope of their duty. Likewise, the SAAMCO counterfactual test is
a retrospective test that does not replace, as the majority rightly emphasise, ‘the
decision that needs to be made as to the scope of the duty of care’.41
The clarity of this division can be contrasted with the previous law, in which
the ‘scope of duty principle’ was not separated into two questions. As Ryan42 aptly
summarises, in Nykredit, Lord Hoffmann asserted that the ‘scope of duty’
principle had nothing to do with causation when discussing the causal

Meadows (n 2) [67].
ibid [68].
39 Jane Stapleton, Three Essays on Torts (Oxford University Press 2021) 66, 73
40 ibid 95.
41 Manchester Building Society (n 1) [23].
42 Desmond Ryan, ‘SAAMCO Re-Explored: BPE and the Law of Professional Negligence’
(2018) 34 Journal of Professional Negligence 71, 76–77 (note).
37
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requirements for liability. 43 After criticism, 44 his Lordship acknowledged
extrajudicially that he had been speaking about causation and the extent of liability
rather than the scope of the duty, but maintained vaguely that a ‘close link’ existed
between them.45 Later, in Hughes-Holland, Lord Sumption dismissed the dispute as
a ‘question of terminology’ while simultaneously declaring, with reference to
Nykredit, that the ‘scope of duty’ principle was not directed towards causation.46
It is therefore unsurprising that many, such as Nolan, have criticised the courts’
approach as unhelpful and confusing.47 Conversely, MBS and Meadows make it
clear that the principle contains two strands. The first is prospective, concerns the
defendant’s duty of care, and asks what it encompasses. The second is
retrospective, concerns causation, and asks whether the losses factually caused by
the defendant’s breach were caused by the subject matter of their negligence.48
III. THE DUTY NEXUS QUESTION: FILLING IN THE GAPS
However, the majority’s focus on the scope of the duty as the relevant test
and emphasis on the counterfactual test’s redundancy meant their treatment of
the ‘duty nexus’ question was rather perfunctory. 49 Indeed, the majority
disregarded the ‘duty nexus’ question when analysing the facts in MBS. How the
‘duty nexus’ question ought to be answered, without question-begging (e.g., ‘the
scope of the defendant’s duty of care represents the extent of their liability’) or

Nykredit Mortgage Bank plc v Edward Erdman Group Ltd (No 2) [1997] 1 WLR 1627 (HL),
1638 (Lord Hoffmann).
44 Jane Stapleton, ‘Negligent Valuers and Falls in the Property Market’ (1997) 113 Law
Quarterly Review 1 (note).
45 Leonard Hoffmann, ‘Causation’ (2005) 121 Law Quarterly Review 592, 596.
46 Hughes-Holland v BPE Solicitors [2017] UKSC 21, [2018] AC 599 [38].
47 Donal Nolan, ‘Deconstructing the Duty of Care’ (2013) 129 Law Quarterly Review 559,
580; Ryan (n 42) 77.
48 Admittedly, the majority’s formulation of the ‘duty nexus’ question is slightly imprecise
insofar that it states the loss must concern the subject matter of the defendant’s duty of
care for the defendant to be liable, though this is likely a mere oversight. The loss ought to
concern the specific part of the duty which the defendant breached before a ‘duty nexus’
can arise. That the loss concerned a matter within the scope of the defendant’s duty is,
strictly speaking, neither here nor there unless the defendant’s negligence was also
concerned with the same matter. In this regard, Lord Leggatt’s (more precise) formulation
of his Lordship’s equivalent of ‘duty nexus’ question at (n 62) is instructive.
49 Manchester Building Society (n 1) [27].
43
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resorting to the supposedly redundant counterfactual test, is not explicitly
addressed and remains uncertain.
A test of assumption of risk
Some hints, though, are provided. In Meadows, the majority indicate that the
‘scope of duty’ question identifies ‘the fair allocation of risks between the
parties'.50 One possible solution, therefore, is to treat the ‘duty nexus’ question as
a determination of whether the loss in question materialised from risks assumed
by the claimant, the defendant, or neither. This involves a negative enquiry: so
long as the loss does not result from a risk assumed by the defendant, it falls
outside the scope of their duty and no ‘nexus’ exists, and vice versa. Risks not
assumed by the defendant would generally comprise risks inherent in the
claimant’s activities on which the defendant could not reasonably be expected to
advise or act.
In most cases, the test is simple. In Meadows, Dr Khan, by advising Ms
Meadows on her carriage of the haemophilia gene, assumed the risk of her
children developing haemophilia should the advice be negligent. She did not
assume the risk, inherent in any pregnancy, of them developing autism, which was
assumed by Ms Meadows.51 In valuers’ cases like SAAMCO, a property valuer
advising prospective lenders only assumes the risk that their valuation may cause
lenders losses comprising the extent of a negligent overvaluation.52 The risk of
market fluctuations is instead assumed by lenders entering into transactions.53
Conversely, in MBS, by advising the Society that hedge accounting was
permissible, Grant Thornton assumed the risk of the Society incurring losses to
cover regulatory capital shortfalls hidden by hedge accounting: this risk, as the
majority noted, was one which Grant Thornton had negligently failed to allow the
Society to assess.54
Meadows (n 2) [53]. See also Manchester Building Society (n 1) [17], where the majority, whilst
discussing the 'scope of duty' question, note that one should identify whether the loss was
the fruition of a risk which the defendant's duty was supposed to guard against.
51 Meadows (n 23) [27] (Nicola Davies LJ).
52 John Murdoch, ‘Negligent Valuers, Falling Markets and Risk Allocation’ (2000) 8 Tort
Law Review 183, 196.
53 ibid.
54 Manchester Building Society (n 1) [34].
50
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Writing before the Supreme Court judgments in MBS and Meadows,
Stapleton similarly noted that if the loss resulted from a risk which the claimant
was willing to assume and which was unrelated to the subject matter of the
defendant’s negligence, it should fall outside the scope of the defendant’s legal
responsibility. 55 She also argued that this was the only restriction on the
defendant’s liability derivable from SAAMCO.56 This approach, however, is too
narrow. The extent of the defendant’s liability should not depend primarily on the
claimant’s acceptance of risks. When analysing the defendant’s liability, it is more
principled and straightforward to start by considering what risks the defendant
assumed: if the defendant had not assumed the risk which caused the loss in
question, the claimant’s acceptance or non-acceptance of that risk is neither here
nor there. The claimant’s acceptance of a risk is merely a factor in determining
whether the defendant had assumed it—though naturally a finding that the
claimant had willingly assumed the risk which caused the loss would militate
against a finding that the loss fell within the extent of the defendant’s liability.57
But relying on ‘assumption of risk’ itself may cause difficulties. Firstly, it is
terminologically and conceptually similar to the notoriously confusing58 concept
of ‘assumption of responsibility’, concerning whether a duty of care exists. Indeed,
at first instance in Meadows, Yip J employed ‘assumption of responsibility’ and held
Dr Khan liable for the autism-related costs because it flowed from the improper
fulfilment of a responsibility she had assumed.59 Likewise, Teare J employed it at
first instance in MBS. 60 Any adoption of the ‘assumption of risk’ test would
therefore require careful consideration of how to keep the two distinct. Secondly,
and more fundamentally, the test is merely an extension of the prior analysis
Stapleton (n 39) 98. This would differ from the defence of volenti non fit injuria in that the
defence requires full knowledge of the risk on the part of the claimant, in addition to a
willingness to assume the risk.
56 ibid.
57 Meadows (n 23) [26]; Stapleton (n 39) 98. The fact that the claimant in Meadows had been
willing to accept the risk of her child being born with autism was one of the justifications
adopted by the Court of Appeal in Meadows for holding that the autism-related losses were
outside the scope of the defendant’s duty.
58 At Stapleton (n 39) 97, Stapleton describes it as being ‘notoriously opaque’. See also
Donal Nolan, ‘Assumption of Responsibility: Four Questions’ (2019) 72 Current Legal
Problems 123, 125.
59 Meadows (n 20) [62].
60 Manchester Building Society (n 13) [150]–[151].
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concerning the purpose and scope of the duty of care. By merely asking what risks
the defendant has assumed, it does not solve the ultimate question of when a loss
can be regarded as flowing from a certain risk.
A relational approach
In this regard, Lord Leggatt’s concurring judgments assists in answering the
‘duty nexus’ question. Lord Leggatt eschewed the majority’s restructuring of the
tort of negligence and novel terminology of ‘duty nexus’, and placed substantial
reliance on a causation-based analysis involving the SAAMCO counterfactual
test.61 Nevertheless, his Lordship also noted that ‘the loss [must be] caused by the
particular matters which made the defendant’s advice incorrect and not by other
matters unrelated to the subject matter of the defendant’s negligence’ for the
defendant’s negligence to be an effective cause of the loss, and for the loss to fall
within the scope of the defendant’s duty.62 This search for an effective causal
connection is Lord Leggatt’s equivalent of the ‘duty nexus’ question. 63 This
approach suggests that for a ‘duty nexus’ to exist, there must exist some
relationship beyond factual causation between the subject of the defendant’s
negligence and the claimant’s loss. On this analysis, the ‘duty nexus’ inquiry is not
a causal inquiry. Instead, it is a factual, relational inquiry that identifies whether
there are common features between the loss and the breach of duty indicating
they are interlinked without resorting to the obvious fact that the former factually
caused the latter.
The relational inquiry is similarly straightforward in most cases. 64 It also
avoids confusion over the metaphysics of causation. In Meadows, Adejuwon’s
autism was unrelated to Dr Khan’s negligent advice concerning haemophilia
because autism and haemophilia are medically unrelated. In valuers’ cases, future
market movements are unrelated to current valuations. In both cases, the lack of
That said, his Lordship, like the majority, also acknowledged that a counterfactual test
may not be necessary or helpful: Manchester Building Society (n 1) [106] (Lord Leggatt).
62 Manchester Building Society (n 1) [174] (Lord Leggatt).
63 ibid [97] (Lord Leggatt).
64 Hugh Evans, ‘Solicitors and the Scope of Duty in the Supreme Court’ (2017) 33 Journal
of Professional Negligence 193 discusses a number of difficult hypothetical situations in
relation to the ‘scope of duty’ principle generally. In such cases, a relational inquiry may
not provide straightforward answers.
61
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a relationship indicates that no ‘duty nexus’ exists. Conversely, in MBS, the losses
incurred by the Society to attain sufficient regulatory capital after having to restate
its accounts because hedge accounting was impermissible correlates to Grant
Thornton’s negligent advice that it was permissible, indicating that a ‘duty nexus’
exists.
But this relational approach has limitations. It can identify situations where
the loss is irrelevant to the defendant’s negligence and therefore falls beyond the
scope of their duty and extent of their liability. However, where circumstances or
content of the claimant’s loss correlate to the subject matter of the defendant’s
breach and a ‘duty nexus’ apparently exists, the fact that correlation may not equal
relevance hinders the inquiry. Consider two scenarios adapted from Lord
Hoffmann’s ‘mountaineer’ example in SAAMCO:65
A doctor negligently certifies a mountaineer’s injured knee as fit. The
mountaineer goes on an expedition. This would not have happened
but for the doctor’s negligence.
Landslide: The mountaineer’s injury forces him to turn back, encounter
a landslide whilst descending, and sustain further injuries.66
Avalanche: He notices an avalanche, fails to escape, and sustains further
injuries. Had his knee been fit, he would have escaped.

A relational analysis shows a correlation between the mountaineer’s further
injuries and the doctor’s negligence in both scenarios: in Landslide, the
mountaineer’s injury, which the doctor had negligently missed, forced him to
encounter the landslide; in Avalanche, it prevented him from escaping the
avalanche. In Landslide, however, the injury is plainly merely coincidental.67
Here, the ‘assumption of risk’ test becomes helpful again. By advising the
mountaineer about his knee, the doctor assumed the risk of further injuries made
harder to avoid by the knee injury. The doctor did not assume the risk of merely
South Australia Asset Management Corp (n 3) 213–14.
This is adapted from Andrew Burrows, Remedies for Torts, Breach of Contract, and Equitable
Wrongs (4th edn, Oxford University Press 2019) 121.
67 ibid.
65
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coincidental injuries, even if the knee injury correlates to their occurrence. In
Avalanche, the loss flowed from the former risk; in Landslide, the latter. The test
therefore shows that a ‘duty nexus’ exists in Avalanche but not Landslide.
Accordingly, whilst there is no single obvious solution to the ‘duty nexus’
question, it is submitted that apart from the counterfactual test, both the
‘assumption of risk’ test and the relational inquiry derived from Lord Leggatt’s
reasoning represent helpful starting points.
IV. THE ROLE OF POLICY
The foregoing discussion has focused on the conceptual intricacies of the
elements of negligence and the methods by which the ‘duty nexus’ question might
be practically addressed. Nevertheless, the potential role of policy in determining
the scope of the defendant’s duty and extent of their liability must be mentioned.
The majority held that the application of the ‘scope of duty’ principle did
not depend on fairness or reasonableness and that a policy-based analysis was
unnecessary to determine the purpose and scope of the defendant’s duty.68 In
contrast, Lord Burrows considered that the principle was underpinned by a policy
that the defendant’s liability should be fair and reasonable having regard to the
allocation of risk between the parties.69
The majority’s approach is problematic. Their Lordships acknowledge that
the scope and purpose of the defendant’s duty—as determined by the parties’
relationship—are used to identify the ‘fair allocation of risks’ between the parties,
from which one deduces whether a ‘duty nexus’ exists.70 But the purpose of the
duty may not reflect the ‘fair allocation of risks’, which is fact-specific and may
vary throughout the duration of the parties’ relationship. This may be because of
extraneous events, a party’s knowledge of particular risks, or other reasons. For
instance, in Pearson v Sanders Witherspoon, the claimant’s solicitors negligently
Manchester Building Society (n 1) [5]; Meadows (n 2) [59].
Manchester Building Society (n 1) [179], [192], [201]; Meadows (n 2) [71] (Lord Burrows). See
also Manchester Building Society (n 1) [88], where Lord Leggatt also notes, in similar terms,
the policy rationale behind the ‘scope of duty’ principle.
70 Meadows (n 2) [53].
68
69
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delayed proceedings, resulting in the defendant (in the proceedings) becoming
insolvent by the time judgment was given and causing loss to the claimant.71 The
Court of Appeal held that the solicitors’ duty was limited to acting expeditiously
to preserve the claimant’s right of action.72 Applying the language of ‘purpose’, its
purpose was to help the claimant bring an action, but not recover losses. This
seems reasonable. What if, however, the solicitors had known beforehand of the
defendant’s impecuniosity? The relationship between the claimant and their
solicitors and the purpose of the duty remains unchanged. Yet the risk of the
claimant’s inability to enforce a delayed judgment has ostensibly shifted onto the
solicitors, although this is not clear from the purpose of the duty. Policy-based
reasoning—in this case, that it is fair for the solicitors to assume the risk of loss
resulting from delays given their knowledge—thus helps resolve the ‘scope of
duty’ question when the purpose of the duty provides no clear answer.
Likewise, MBS itself illustrates policy-based reasoning’s utility. In MBS, the
majority asserted that Grant Thornton’s specific misrepresentation that an
‘effective hedging relationship’ existed was ‘critical’ to the finding that the loss fell
within the scope of their duty.73 Why it was critical was not explained.74 Lord
Burrows, meanwhile, noted that Grant Thornton’s specific misrepresentation that
there was an ‘effective hedging relationship’, combined with their knowledge that
the Society would rely on their advice and enter into contracts, meant it was fair
and reasonable for Grant Thornton to bear the risk of loss resulting from the lack
of an ‘effective hedging relationship’.75 Policy-based reasoning, applied sensitively
to the facts, transforms bare assertions into reasoned arguments so as to properly
address facts relevant to liability.
This is not to suggest a focus on policy. Such a focus might, as Todd writes,
lead to various considerations—the selection and weighing of which are
dependent on individual judges’ inclinations—being used to allocate risks and

[2000] PNLR 110 (CA); Evans (n 64) 202.
Pearson (n 71) 125.
73 Manchester Building Society (n 1) [38].
74 See n 35; Manchester Building Society (n 1) [38]. The majority instead looked (separately) to
the ‘commercial reason’ for which Grant Thornton’s advice was being sought and given to
determine the purpose and scope of Grant Thornton’s duty.
75 Manchester Building Society (n 1) [206].
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determine responsibility, resulting in uncertainty. 76 However, Lord Burrows’
statement that the scope of the defendant’s duty is a question of law underpinned
by policy means principle—namely, that liability depends on the purpose of the
duty and the parties’ relationship—remains the foremost consideration.77 Indeed,
in Meadows, Lord Burrows used considerations of fairness and reasonableness
merely to support the prior conclusion that the purpose of Dr Khan’s advice
meant the autism-related losses fell outside the scope of her duty.78 Policy-based
reasoning becomes necessary only when generalised determinations of
relationship and purpose are silent on the specific factual nuances of cases. In this
context, the ability of policy-based reasoning to take different considerations into
account to address specific facts is beneficial.
CONCLUSION
The law surrounding the scope of the defendant’s duty of care and extent
of their liability has been clarified by MBS and Meadows, but not settled. This
clarification, particularly the recognition that the scope of the duty and extent of
liability involves two separate questions, is welcomed. In clarifying the law,
however, the judgments have raised the question of how exactly the extent of the
defendant’s liability—the ‘duty nexus’—should be determined. This note has
attempted to sketch two potential ways to address this question. The necessary
role of policy-based reasoning in determining liability also has yet to be fully
canvassed and will inevitably give rise to future litigation.

Steven Todd, ‘Negligence: Breach of Duty’ in Steven Todd (ed), The Law of Torts in New
Zealand (3rd edn, Brookers 2001) 151; James Plunkett, ‘Principle and Policy in Private Law
Reasoning’ (2016) 75 Cambridge Law Journal 366, 386.
77 Manchester Building Society (n 1) [179], [203], [205]; Meadows (n 2) [71] (Lord Burrows).
78 Meadows (n 2) [77] (Lord Burrows). His Lordship noted that the purpose of the advice
was ‘not to ascertain the general risks of pregnancy, including the risk of autism’, and that
this meant Ms Meadows was taking upon herself the risks of pregnancy which were
unrelated to haemophilia, including the risk of incurring autism-related losses.
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